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MONDAY, 23*° OCTOBER, 2023
APPEAL- Concurrent findings of facts by two lower Courts -
Appellate Court - Determination of — Power of

therefor - Scope of.

APPEAL- Ground of Appeal - Where no issue for
determination is distilled from - Incompetence of.
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APPEAL- |ssues for determination and Ground of Appeal -
Relationship between - Determinant of.

EVIDENCE- Burden of proof - Categories of — Sections 131-
133, Evidence Act, 2011 Considered.

EVIDENCE- Civil cases- Initial burden of proof therein - Who
bears - Determinant of.

EVIDENCE-Civil matters- Primary legal burden therein - Who
bears - Section 133(1), Evidence Act, 2011 Considered.

EVIDENCE- Law of evidence - Basis of - Proof as- Meaning of.

PRACTICE AND PROCEDURE-Pleadings - Doctrine of
severance — Civil action where criminal allegations
therein are not proved - Whether applicable therein.

PRACTICE AND PROCEDURE- Pleadings statement of claim-
Reliefs sought therein - Plaintiff - Onus on to prove.

PRACTICE AND PROCEDURE- Satutory provisions - Breach
of — Action which alleges - Determination of Court -
proper approach to.

PLEADINGS Doctrine of severance - Civil action where
criminal allegations therein are not proved - Whether
applicable therein.

PLEADINGS Satement of claim - Reliefs sought therein -
Plaintiff - Onus on to prove.

STATUTE- Evidence Act, 2011, Sections 131-133 - Burden of
proof - Categories of.
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STATUTE-Evidence Act, 2011, Section 133 (1) - Primary legal
burden therein - Who bears.

WORDSAND PHRASES: Law of evidence - Basisof - Proof as-
Meaning of.

I ssues:
1) Whether Appellant’sissuesfor determination not based
on the grounds of Appeal are competent

2) Whether the Appellant was able to prove that the
concurrent findingsof fact by two lower Courts placing
theinitial burden of proof on him were perverse

Facts:

The Appellant filed an action in the Federal High Court,
AbujaDivision, claming that the 1% Respondent failed to comply
with its Guidelines, Constitution and Electoral Act,2022 by not
conducting any Primary Election before the 3 Respondent
emerged asthe party’s Gubernatorial Candidate for Governorship
Electionin Kogi State. The A ppellant therefore prayed the Court
for the following reliefs; adeclaration that no Primary Election
was held by the 1% Respondent for the Kogi State Governorship
Election, the 3 Respondent was not validly elected astheparty’s
candidate for the election and an order that the 1% Respondent
conduct afresh Primary Election. The Respondentsin response
averred that the 1% Respondent adopted thedirect Primary Election
which the 39 Respondent emerged winner of. The trial Court
dismissed Appellant’s claims for lack of proof. Aggrieved, the
Appellant Appea ed to the Court of Appeal, wherethe findings of
thetrid Court wereaffirmed. Yet aggrieved, theAppel lant Appeaed
to the Supreme Court were affirmed. Yet aggrieved, the A ppellant
Appeal ed to the Supreme Court on groundsthat thelower Court
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wrongly affirmed the trial Court’s decision the trial Court’s

decision.

Thefollowing Statuteswere considered in determinetheApped.;

S. 131 (1) “whoever desiresany Court to give Judgment asto

132.

133.

any lega right or liability dependent on the existent
of factswhich he assertsshall provethat thosefacts
exist.

(2) When aperson isbound to prove the existence of

any fact it is said that the burden of proof lies on
that person.

The burden of proof inasuit or proceeding lieson
that personwhowouldfail if noevidenceat al were
givenoneither side.

(2) Incivil cases, the burden of first proving existence

or non-existence of afact lieson the party against
whom the Judgment of the Court would begivenif
no evidence were produced on either side, regard
being had to any presumption that may ariseonthe
proceedings.

(2) If the party referred to is subsection (1) of this

section adduces evidence which ought reasonably
to satisfy the Court that the fact sought to be
proved isestablished, the burden lies on the party
against whom Judgment would be givenif nomore
evidence were adduced, and so on successively,
until all theissuesin the pleadings have been dealt
with.
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(3) Wherethereare conflicting presumptions, the case
isthe same asif there were conflicting evidence.

Held: (Dismissing the Appeal)

1.  Scope of power of Appellate Court to determine
Appeal against concurrent findings of facts by two
lower Courts.

The scope of the power of this Court to
determine such an Appeal is limited only to
complainsthat the decision isperversein that
the findings or inference of facts are not
supported by the evidence, or that thereis
serious violation of some principle of law
or procedure that has occasioned
miscarriage of justice. Therefore only
complainsthat thedecision Appealed against
isperversein that thefindings or inference
of facts are not supported by the evidence,
or that there is serious violation of some
principle of law or procedure that has
occasioned miscarriage of justice are
triable and reasonable.

In the instant Case, where the concurrent
findings of the lower Courts were based on
proper evaluation of theevidencetendered, the
SupremeCourt affirmed same. Aganwonyi v.A.G
Bendel State, Adelere v. Aserita, Are v. | paye,
Latundev Lahiafin.

Per Agim JSC; [Pp. 37-43, Paras. F-H]

No ground of thisAppeal allege or suggest that
the findings of facts by the Court of Appeal
concurringwith thefindingsof factsby thetrial
Court isperversein any respect.
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Ground 1 complain that the Court of Appeal
was wrong to have affirmed the trial Court’s
decision that the Appellant had the burden to
prove his case that the 1¢ Respondent did not
conduct direct Primary Electionswhenitisthe
Respondentswho affirmed that thesaid primary
wer econducted that should provetheir postive
assertion. Ground 2 complains that the Court
of Appeal waswrong to have held that the case
of Agagu v Mimiko (2009) 7 NWLR (pt. 1140)
342 isnot applicableto thiscase on theground
that the facts are different. Ground 3
complained that the Court of Appeal
misdirected itself when it held that the
‘Respondents’ evidence controverted and
denied all thematerial factsin the Appéellant’s
Affidavit in support of theoriginating summons
and proved that INEC monitored the said
Primary Election as shown in ExhibitsAPC 3
and 4, the Primary Election resultsand report
respectively and that this misdirection is
caused by themisdirection on who hasthefir st
or primary burden of proof inthecase. Ground
4 complainsthat the Court of Appeal “failed to
appreciatethat thefew criminal depositionsin
the case at hand could be severed from the
depositionsrelatingfowhether avalid Primary
Election simpliciter was conducted or not”.
Ground 5 complainsthat the Court of Appeal
erred in law when it dismissed the case of the
Appellants on insufficient evidence, when the
totality of theevidence on record show that the
reliefsclaimed for by, theAppellant should have



[2024] MWR

Adeyemiv.APC & Ors. 7

been granted. Ground 6 complains that the
Court of Appeal erred inlaw for dismissingthe
Appdlant’scaseon theground that paragraphs
8,22, 25, and 26 of the Appellant’s Affidavit in
support of his Originating Summons contain
allegation of commission of crime.
Thecomplainsinthegroundsof thisAppeal are
about issues of facts adequately dealt with by
the Court of Appeal in concurrence with the
decision of thetrial Court on those facts. The
complains seek to re-open these issues of facts
settled by the concurrent findings of the two
lower Courts., This Court has no power to
reconsider such issue of factsunlesswherethe
findings on them are alleged to be perverse or
had been madein seriouserror of law that has
occasioned a miscarriage of Justice.
Consideringthat it wastheAppelant whofiled
the suit in the trial Court desiring the-Court
to give Judgment that no valid direct Primary
Election was held by the 1¥ Respondent on 14-
4-2023 or any other date in the 239 wards of
Kogi Sate, that the 3" Respondent was not
validly elected as the 1% Respondent’s -
candidate for the November 2023 election of
Governor of Kogi Sate and an order that 1
Respondent conduct a fresh Primary Election
and in thefaceof theconcurrent findingsof the
twolower Courtsthat the 1% Respondent herein
validly conducted a direct Primary Election of
its candidate for the November 2023 general
election of gover nor of Kogi Satein all the239
wards in the state on 14-4-2023, that the 3"
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Respondent herein was validly elected as 1%
Respondent’scandidateand that theAppellant
did not provehiscaseand in theabsenceof any
complain that the findings are perverse, it
cannot bevalidly argued, asthe Appellant has
donehere, that theburden to provethat the 3
Respondent herein was validly elected as 1%
Respondent’s candidate rests on the
Respondentsthat assert soand not theAppdlant
that assertsthat hewasnot validly elected. This
Court lacks, the power to review the said
concurrent findingsof factsmerely onthebasis
of such complain and ar gument. See Aganmwonyi
vA.G of Bendel State (1987) | SCNJ 33,
In our present casetheissuesraised by the
Appellant for determination in thisAppeal
are stated in pages2- 3 of his brief as
follows
1. “Taking into consideration the categorical
pronouncement of the Honourable Court
below that the fundamental issue between
partiesacrossthe divideiswhether avalid
Primary Election was conducted of not is
it not a settle position of law that it is the
party who assertsthat the said election was
conducted that bears evidential burden to
party toprovesame, and isit not too obvious
that the Respondents who assertsthat the
said election was conducted failed woefully
to prove that the said election was
conducted in ATLEAST 228 Wards out of
239 Wardsin issue?
(Grounds1,2,3and5).
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2. Taking into consideration the entire 35
paragraphs Affidavit of the Appellant in
support of hisOriginating Summonscan it
be lawfully and equitably argued that
paragraphs 8, 22, 25 and 26 of the said
Affidavit had any negative impact on the
case of the Appellant, even if any of these
paragraphs  contained criminal
allegations? (Grounds 4 and 6).”

Thesetwo questionsdo not fall within; thekind

of mattersthat arewithin the narrow scope of

theAppéellate power of thisCourt in an Appeal
against concurrent findings of facts of the two

Courtsbelow on a point. They do not question

the concurrent findings of the facts of the two

lower Courtson any specificissue. In an Appeal
against the findings of the Court of Appeal
concurring with the trial Court’s findings of
facts on specific issues, this Court’s Appellate
power cannot beextended to consider theabove
guestions. It cannot validly exercise, its

Appellate powersto consider these questions.

ThereforethisAppeal doesnot comewithin the

classof Appealsthat can bedeter mined by this

Court asasecond AppellateCourt. TheAppeal

Is incompetent. It is hereby struck out. See

Samaila v The Sate (supra).

2. Determinant of relationship between issues for
determination and Ground of Appeal.
What determines the relationship between
issuesfor determination and Groundsof Appeal
is the subject matter of the issue for
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determination and the grounds. What
determines that relationship is the subject
matter of thecomplain in the Ground of Appeal
and the subject matter of the issue for
determination. If the subject matter of the
Ground of Appeal and that of the issue for
determination are the same, then the issue is
connected to the Ground of Appeal. If the
subject matter of the complain in the Ground
of Appeal isdifferent from that in theissuefor
determination, then theissuefor deter mination
isnot derived from that Ground of Appeal.

In theinstant case, where the Appellant failed
to link his issues for determination to his
grounds, the Supreme Court dismissed his
Appeal. [Pp. 46-47, Paras. F-A]

Incompetence of Grounds of Appeal where no
issue for determination is distilled from.
Grounds of Appeal from which no issue is
raised for deter mination in Appeal aredeemed
abandoned asGroundsfor theAppeal.

In the instant case, where Appellant failed to
issuesfor deter mination from thegroundsfiled,
the Supreme Court deemed the grounds
abandoned. Obas v. Onwuka, A.G Bendel State
v. Aideyan. [P. 47, Paras. G-H]

Who bears the primary legal burden in a Civil
Matters, Section 133(1), Evidence Act,2011
Considered.

By virtueof Section 133(1), EvidenceAct, 2011,
the party that hasthe primary legal burden to
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provetheexistenceor non-existence of any facts
iIstheonewhodesiresa Court to give Judgment
asto any legal right or liability dependent on
theexistenceor non existence of factswhich he
assertsand istheparty to fail if no evidenceis
led on either side. So, by virtue of the above
provisions, particularly, S. 133 (1) of the said
Evidence Act, the factor that determines who
has the initial burden of proof is not whether
the allegation is affirmative or negative. An
allegation is affirmative when it asserts the
existence of facts. It isnegative when it asserts
the non-existence, of facts. S. 133 (1) putsthe
matter beyond argument when it statesthat the
burden of first proving the existence or non-
existence of a fact lies on the party against
whom the Judgment of the Court would be
given if no evidence were produced on either
side. The factor that determines who has the
initial burden of proof is not whether the
allegation is affirmative or negative. An
allegation is affirmative when it asserts the
existence of facts.

Intheinstant case, wheretheAppellant that no
Primary Election wasconducted in Kogi Sate,
thelower Courtsrightly held hebiasit primary
burden of proof to establish his allegations.
Osawaru v. Ezeiruka (1978)2 6-7 (SC) (Reprint)
91, Kaiyaoja & Ors v. Egunla (1974)12 SC
(Reprint) 49. See Osidele & Ors v. Sokunbi
(2012) LPELR 927 (SC), Duru v. Nwosu (1989)
ANWLR (pt 113)24 and Agu v. Nnadi (2002) 12
SC (pt 1) 173. Egharevaba v. Osagie (2009)18
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NWLR (pt. 1173) 299 (SC), Mdifonwu & Orsv
Egbuji & Ors (1982) L PEL R- 1857(SC), Dana
I mpex Ltd. v Aderotoye (2006) 2 NWLR (pt. 966)
78 at 102 - 103, Tukur v. Governor of Gongola
State (1988) 1 NSCC VOL. 19 P. 30 at 38 and
Bayelsa v. A - G Rivers Sate (2006) 18 NWLR
(pt. 1012) 596 at 644. Per Ogunwumiju JSC;”
[Pp. 44-45, Paras. E-B]

5. Determinant of who bearsinitial burden of proof
in civil cases.
The initial burden of proof is fixed by the
pleadings. Uzokwe v. Dansy I ndustries. [P. 60,
Para. E]

6. Onus on plaintiff to prove reliefs sought in
statement of claim.
A Plaintiff hasthe burden, to provethereliefs
sought in the Statement of Claim or Originating
Summons to obtain Judgment. That burden
does not shift. Thisis because he is the party
who claims the reliefs in the Statement of
Claim, and so the onus probandi restson him.
He must prove the affirmative content of his
statement of claim. Our adversarial system of
Justicedemandsthat. [Pp. 60-61, Paras. H-A]

7.  Proper approach of Court to determination of
action alleging breach of statutory provision.
Where a party in a suit complains that the
provisionsof the Constitution or astatutehhave
been breached by the acts performed by the
other party, the Court ought to examinetheacts
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10.

complained of against the relevant provisions
of thelaw in order toresolvetheissue. [P. 61,
Paras. B-C]

Proof as basis of law of evidence and meaning
of.

The law of evidence is all about proof of a
particular issue. Proof in itslegal meaning is
the process by which the existence or non-
existenceof factsisestablished tothesatisfaction
of theCourt. [P. 61, Para. D]

Categories of burden of proof, Sections 131-
133,Evidence Act,2011 Considered.

By virtue of Sections 131-133, Evidence Act,
2011, bur den of proof can bedivided intothreg;
a) Thelegal burden;

b) TheEvidenceburden,

¢) Burden on thepleadings. [P. 61, Paras. D-E]

Who bears the primary legal burden of proof in
a civil matter, Section 133(1) Evidence Act,2011
Considered.

By virtueof Section 133 (1), EvidenceAct, 2011,
the party that hasthe primary legal burden to
provetheexistenceor non-existenceof any facts
iIstheonewhodesiresa Court to give Judgment
asto any legal right or liability dependent on
theexistenceor non existence of factswhich he
assertsand isthe party to fail if no evidenceis
led on either side. Thefactor that determines
who has the initial burden of proof is not
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whether the allegation is affirmative or
negative. An allegation is affirmative when it
assertstheexistenceof facts. It isnegativewhen
it assertsthe non-existence, of facts.
Intheinstant case, wheretheAppellant wasthe
onethat alleged that no Primary Election was
conducted by the 2" Respondent in Kogi Sate,
the lower Court rightly affirmed the trial
Court’s decision that he had the primary
burden of proving same. Osawaru v. Ezeiruka
(1978)2 6-7 SC (Reprint) 91, Kaiyaoja & Orsv.
Egunla (1974)12 SC (Reprint) 49. See Osidele
& Orsv. Sokunbi (2012) LPELR 927 (SC), Duru
v. Nwosu (1989) 4 NWLR (pt 113)24 and Agu v.
Nnadi (2002) 12 SC (pt 1) 173. Egharevaba V.
Osagie (2009)18 NWLR (pt. 1173) 299 (SC),
Mélifonwu & Orsv Egbuji & Ors(1982) LPEL R-
1857(SC), Dana I mpex Ltd. v Aderotoye (2006)
2 NWLR (pt. 966) 78 at 102 - 103, Tukur v.
Governor of Gongola State (1988) 1NSCC VOL.
19 P. 30 at 38 and Bayelsa v. A - G Rivers State
(2006) 18 NWLR (pt. 1012) 596 at 644.

Per Ogunwumiju JSC; [Pp. 44-45, Paras. E-C]
I'n civil cases, theburden of proof iscast on the
party who assertstheaffirmation of aparticular
issue: See Okechukwu v. Ndah (1967) NMLR
368; Akinfosilev. 1jose (1960) SCNLR 447; NBN
Ltd. v. Opeola (1994) 1 NWLR (pt.319) 126. The
burden restson the party whether Plaintiff or
Defendant who substantially asserts the
affirmative of an issue: See Messrs Lewis &
Peats (Nri) Ltd. v. A.E. Akhimien (1976) 7
SC.p.157 at 169.
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Wheretherehasbeen assertion and denial of a
fact in issue, onusrests on the party asserting.
I brahimv. Ojomo (2004) 4 NWLR (pt.862) pg.89
at 110.

Section 133 is the most pertinent in the
circumstances of this case. Section 133(1)
providesthat whether the Appellant ismaking
an affirmative assertion i.e. the existence of a
fact or a negative assertion - the non existence
of a fact, the burden of first proving either of
the two lies on the party against whom
Judgment would be given if no evidenceisled
on either side. Section 133(2) providesthat the
bur den of proof shiftsasthefactspreponder ates
or asthefactsinissueareproved by each side.
Section 133 of the Evidence Act speaks of
existence and non-existence of a fact the
affirmation of a fact isthe claim, of existence
thereof. The negation of a fact isthe claim of
non-existence thereof. Therefore Section 133
talksabout existence of afact which meansboth
the positive and negative assertions are
contemplated.

Section 133(1) talks about “the burden of first
proving” the existence or non-existence of a
fact. With humility | would not agree that the
Appelant making a negative assertion needs
only tomaketheassertion in thepleadingsand
thereafter fold his arms expecting the
Respondent to bring forth evidence to debunk
the assertion in the pleadings. If after the
Appellant had started the process and had
dischar ged theburden of fir st proof on abalance
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of probabilities then the onus shifts to the
Respondentsto debunk the negative assertion.
In my humble view, what the law requiresis
that theinitial onus being on the Appellant as
Applicant or Claimant at thetrial Court, hehas
to adduce evidence that no election took place.
Then, in spiteof thepresumption that areturn
by INEC isregular the burden then shifts on
the Respondents to prove that indeed election
took place.

Wher etheburden of proof of thenon existence
or existenceof afact isinissue, regard must be
had for presumptions arising from the
pleadings. See Chief Archibongv. Chief I1tong I ta
(2004) 1 SCNJ 141 also (2004) ANWLR (pt.858)
Pg.590 per TOBI JSC on page 619.
Thereisnodoubt that by thecombined effect of
Section 145 and Section 168 of the EvidenceAct,
2011 there is presumption of regularity in
respect of judicial or official Acts. That is to
say formal requisitesfor validity of all judicial
or official acts are presumed to have been
complied with until thecontrary isproved. See
TheNigerian Air Forcev. Ex.wing Commander
L. D. James (2002) 12 SCNJ 380; Uchenna v.
Nwachukwu v. The State (2002) 7 SCNJ 230,
Udom v. Umana (NO. 1) (2016) 12 NWLR (pt.
1526) Pg. 179; (2016) L PEL R 40649 (SC), PD.P.
v. [.N.E.C. (2022) 18 NWLR (pt. 1863) Pg, 653,
Atumav. APC & Ors(2023) L PEL R- 60352(SC).
Now let us talk about the presumption in
Section 133 (1) of the Evidence Act. Section
133(1) statesthat the burden of first proof lies
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on theparty against whom Judgment would be
given if no evidence is adduced on either side
regar d being had to presumption that may arise
on thepleading. Thepresumption arising from
thepleading of both partiesisthat INEC which
witnessed the primary as an official act
declared that a valid Primary Election took
placein all the local gover nments...

In Shitta-Bey v. AG Federation (1978) 7 SCNJ
264 Pg.287, the Supreme Court held that:
“Apart from what is called presumption of
regularity of official acts, there is the
presumption that where there is no evidence
to the contrary, things are presumed to have
been rightly and properly done.”

Seealso Nig. Air Forcev. James(2002) 12 SCNJ
379 at 392.

The presumption is resorted to in respect of
official acts where there is no evidence to the
contrary. Thus, there must be evidence to the
contrary beforethe presumption of regularity
can berebutted. It isthe person who wantsto
rebutregularity that leads evidence fir st.
Intheinstant case, the Appellant madecertain
assertions regarding the conduct of the 1%
Respondent’s Primary Election and by the
provisions of law, he should adduce evidence
to support these assertions.

If the Appellant claims that there was no
Primary Election and for that reason hedid not
have any result to tender, there are no
restrictions on him to tender other Affidavit
evidence from hisagentsin thewards all over
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the state that would substantiate hisclaim. No
Court would pronounce Judgment in amatter
in favour of a Claimant who does not tender
evidence to support hisclaim.

On the other hand, the Respondents have
produced evidencewhich provethefact that the
Primary Electionswereindeed conducted. The
24 Respondent tendered the Primary Election
results and Reports on the conduct of the
Primary Election in the various local
governments duly signed by its electoral
officers. In the peculiar circumstances of this
case being a pre-election matter there is a
presumption of regularity of the results
released by INEC which were pleaded, this
presumption based on the pleadings must then
berebutted by theAppellant. SeeLawal v. APC
(2019) 3 NWLR (pt. 1658) Pg. 86 at 105-106,
All ProgressivesCongressv. Bashir Sheriff & Ors
(2023) LPELR-59953(SC). | do not think the
Courtsbelow misdirected themselvesasto the
placement of the legal burden of proof on the
Appdlant. | also do nat think that the Appelant
adduced enough evidenceto persuadethe Court to
giveJudgment in hisfavour. [ Pp. 62-65, Paras C-F|

11. Attitude of Supreme Court to concurrent findings
of fact by two lower Courts.
The Supreme Court will not disturb the
concurrent findings of the Courts below
unlessthey have been shown to be perverse
and have occasioned a miscarriage of
Justice.
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In the instant case, where the concurrent
findings of facts by thetwo lower Courtswere
unassaillable the Supreme Court affirmed
same. APC v. Obaseki, Akinladev. INEC, INECv
NPP. [Pp. 68-69, Paras. G-A.]

12. Whether doctrine of severanceis applicableina
civil action where the criminal allegations
thereon are not proved.

Per Ogunwumiju JSC; [Pp........... ,Paras.............. ]

Learned Senior Counsel for the Appellant
argued that since his caseis that the Primary
Election did not take place in any of the 239
war ds consequent upon which he deposed that
there were no results to be collated, his
obligation to proveforgery can only arise after
the Respondentshad been ableto comeup with
the 239 ward results. Appellant’s Counsel
argued that the Court should apply thedoctrine
of severancein thismatter. Counsd argued that
theallegation of crimein paragraphs8, 25and
26 is forgery, and it does not arise for
determination in the case at hand in the 228
war ds, it can only comeinto play in 11 wardsif
it is agreed that the mere provision of a unit
result issufficient primafacie evidence that an
election hastaken placein such award. Counsd
argued that the election materials were
diverted from the headquartersof theward to
some local government chairmen and local
government party chairmen. Learned Senior
Counsdl argued that a fictitious figure of 763
was allotted to the Appellant.
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On the other hand, Counsel for the 1
Respondent emphasized that Appellant’s
allegationsarecriminal in nature and must be
proved beyond reasonable doubt. Learned
Counsel relied on Obitude v. Onyesom
Community Bank Ltd (2014) 9NWLR (pt. 1412)
Pg. 352, Yakubu v. Jauroyel & Ors(2014) 4 S.C
(pt 1) Pg. 88. Counsel argued that the aver ment
in the Affidavit of the Appellant cannot be
sufficient proof of theallegationsof crimemade
by the Appellant as it was countered by the
evidence of the 1¥ Respondent.

The 2" Respondent’s Counsel in its own brief
countered theAppellant on hisargument on the
principleof severance. L earned Counsdl argued
that thecriminal allegationscannot be severed
from the civil case as they are intertwined.
Counsel relied heavily on Gurundi v. Nyako
(2014) 2 NWLR (pt. 1391) Pg. 211. Counsel
relying on Gurundi v. Nyako (Supra) also ar gued
that the Court can only adopt the doctrine of
severancewheretheparty seeking it must have
applied formally on record stating the reason
for its application.

Counsd for the3'® Respondent ar gued that the
submission of the Appellant that the Court
below ought to have severed paragraphs 8, 25
and 26 of theAppéellant’sAffidavit from theother
depositions in the Affidavit, is a call for the
Court to make out a case for the Appellant,
which hasno placein our legal jurisprudence.
My Lords, the allegations of the Appellant are
indeed criminal in nature. | agree with the
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Court below when it held on page 1416-1417
of the Record thus:

“To falsify isto alter so asto make false or to
misrepresent of forge which in my view
connotesto a crime and thus diverting voting
materials to private residence wherein
fictitious scores were rolled out qualifies as a
criminal allegation. As stated earlier the
election matters are not exempt from the law
that says that allegation of crime in any
proceedingsmust beproved beyond reasonable
doubt. See Adenigba & Anor v. Onwworare& Ors
(2015) LPLER 40531 (CA)”

Tobegin an exposition on the standar d of proof
in criminal cases at this point would amount
to over flogging an age long principle of this
hallowed Court. It is also trite that proof
beyond reasonable doubt does not mean pr oof
beyond all shadow of doubt. It smply means
establishing guilt with compelling and
conclusive evidence.

| dare say that, the Appellant in this case has
failed to support his allegations with
compelling and conclusive evidence. | agree
with the Court below when it held on page 22
of the Recordsthus:

“... However, in Buhari v. Obasanjo (2005) 13
NWLR (pt. 941), the apex Court has held that
manipulation or alteration of election result
isacriminal offence and the proof required is
high that is, beyond reasonable doubt.”

If theAppellant claimsthat theresultsof the 11
wards were forged, it must first mean that,
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elections took place in those wards, and
secondly that, the original results were
swapped, with thefor ged copies. TheAppellant
in paragraph 22 of hisAffidavit in Support of
the Originating Summons deposed to the fact
that he had party agentsin all the 239 wards.
By thisfact, hisagentsmust havebeen awitness
to the alleged falsification of results. How isit
that none of the agents deposed to an Affidavit
in respect of these allegations?

It is impossible to apply the doctrine of
severance in the instant case. The civil and
criminal elements in this case are so closely
interwoven that none can stand on itsown. See
Undiri v. Nyako (Supra)

TheCourt of law isan unbiased umpireand will
continuetoremain so. TheCourt cannot takea
party’sword for it. Any party who makes an
allegation must tender credible evidence in
order tobeentitled toaJudgment initsfavour.
If the Court succumbs to giving Judgment in
favour of any party who makes criminal
allegations in electoral matters, it Will soon
become a play house as all parties who lose
elections will adopt the system of formulating
flimsy allegationsand bringing such beforethe
Courts. [Pp. 65-68, Paras. G-F]
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AGIM JSC (DdliveringthelL ead Judgment): ThisAppeal No.
SC/CV/892/2023 isagainst the Judgment of the Court of Appeal
delivered on 18-8-2023 in Appea No. CA/ABJCV/818/2023
concurring with the findings of facts by the trial Federal High
Court initsJudgment delivered, on 12-7-2023 in Suit No. FHC/
ABJCS556/2023 that the 1 Respondent hereinvalidly conducted
adirect Primary Election of its candidate for the November 2023
General Election of governor of Kogi Statein all the 239 wards
in the state on 14-4-2023, that the 3 Respondent herein was
validly elected as 1% Respondent’s said candidate and that the
Appellant’sevidencedid not prove hisclaim.

Two Notices of Appeal were fped by the Appellant to
commence this Appeal. The first bne was filed on 25-8- 2023.
The second wasfiled on 29-6-2023. The Appellant’s brief states
that it is predicated on the second Notice of Appeal filed on 29-
8-2023. Theimplication of thisisthat theinitial Notice of Appeal
fijed on 25-8-2023 isabandoned. It istherefore hereby struckout.

The parties herein have filed their respective briefs as
follows- Appellant’sbrief, 1% Respondent’ sbrief, 2 Respondent’s
brief, 3" Respondent’s brief and Appellant’s reply to each
Respondent’sbrief.

The Appellant’s brief raised the following issues for
determination asfollows-

1. *“Taking into consideration the categorical
pronouncement of the Honourable Court bel ow that
the fundamental issue between parties across the
divide is whether a valid Primary Election was
conducted, or not is it not a settle position of law
that it isthe party who assertsthat the said election
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was conducted that bears evidential burden to party
to prove same, and is it not too obvious that the
Respondents who asserts that the said election was
conducted failed woefully to prove that the said
election was conducted in ATLEAST 228 Wards out
of 239 Wardsin issue?

(Grounds 1,2,3and 5).

Taking into consideration the entire 35 paragraphs
Affidavit of the Appellant in support of his
Originating Summons can it be lawfully and
equitably argued that paragraphs 8, 22, 25 and 26
of the said Affidavit had any negative impact on
the case of the Appellant, even if any of these
paragraphs contained criminal allegations?
(Grounds 4 and 6).”

The 1% Respondent raised oneissuesfor determination as

follows-

“Whether in view of the Appellant’s cause of action,

that no direct Primary Election was held by the 1%

Respondent on the 14" of April, 2023 for the
nomination of its candidate for the scheduled 11*"
November 2023 Gubernatorial Electionin Kogi State

visavisthe evidence led by the 1% Respondent to the

contrary; thelower Court wasright to have dismissed

the Appellant’sAppeal for lacking in merit (Distilled
from Grounds 1, 2, 3, 4, 5, and 6 of the Notice of

Apped)”

The 2" Respondent’s brief raised two issues for
determination asfollows-
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1.

“Whether thetwo lower Courts' concurrent Findings
of factsto the effect that the A ppellant asthe Claimant
beforethetrial Court failed to discharge the onus of
establishing that the Primary Election that produced
the 3" Respondent was not substantially conducted
in accordance with the Electoral Act, 2022 and his
case was therefore liable to be dismissed? (Thisis
distilled from grounds 1 and 3 of the Appellant’s
Notice of Appeal)

Taking into consideration the entire 35 Paragraphs
Affidavit of the Appellant in support of his
Originating Summons, canit belawfully and Equitably
Argued that Paragraphs 8, 22 and 26 of the said
Affidavit had any negativeimpact on the case of the
Appellant, evenif any of these Paragraphs contained
criminal alegation?’

The 2™ Respondent by amotion on notice filed on 12-9-
2023 applied for -

1.

“AN ORDER of thisHonourable Court striking out
Ground 2 of the Appellant’s Notice of Appeal for
being incompetent and invalid.

AN ORDER of this Honourable Court striking out
all the particularsin support of Grounds 1, 2, 3,4, 5
and 6 as couched and supplied in support of thesaid
Grounds of Appeal in the Appellant’s Notice of

Apped.

AN ORDER of this Honourable Court striking out
the Appellant’s1ssue Onefor the being incompetent
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asit wasformulated from an incompetent Ground 2
of the Notice of Appeal.”

Themotion statesthe grounds upon whichit isbased asfollows-

I. “Ground 2 on the Appellant’s Notice of Appeal isa
merereview by hisLordship, devoid of any specific
findings or holding of the lower Court that can be

Appeded againgt.

ii. All the particulars in support of the Appellant’s
Grounds 1, 2, 3, 4, 5 and 6 are either argumentative
or conclusion of law or inference.

iii. Particulars in support of Grounds of Appeal are to
state facts and not argument, conclusion or legal
inference.”

The 2™ Respondent argument in support of the application
is contained at pages 1 to 7 of the 2™ Respondent’s brief. The
Appellant’s response to the said arguments is contained in his
reply to 2" Respondent’s brief.

| prefer to determine the 2™ Respondent’s objection to
the grounds of thisAppeal together with the merits of theissues
raised for determination inthisAppeal.

| have carefully read and considered the argumentsin the
respective briefs concerning the competence or validity of the
groundsof thisAppeal.

The relevant consideration in the determination of the
competence or validity of a Ground of Appeal is whether it
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disclosesatriable or arguable or reasonable complain against the
Judgment Appealed against. So that even if it isimproperly or
poorly or inelegantly couched, phrased or framed, if it discloses
atriableor reasonable complain, thenit would bevalid and how it
is couched or framed would not matter.

In our present case, the arguments of the 2™ Respondent
against Thevalidity of the Grounds of thisAppedal arein substance
about how the groundswereframed or couched. These arguments
would bevalid only if the groundsframed or couched discloseno
triable or reasonable complain.

Let mefind out if the grounds of this Appeal against the
concurrent findings of factsby thetwo lower Courtsdiscloseany
triable or reasonable complain.

The scope of the power of this Court to determine such an
Apped islimited only to complainsthat the decisionisperverse
inthat thefindings or inference of facts are not supported by the
evidence, or that there is serious violation of some principle of
law or procedure that has occasioned miscarriage of Justice.
Therefore only complains that the decision appealed against is
perverseinthat thefindingsor inference of factsare not supported
by the evidence, or that thereis seriousviolation of someprinciple
of law or procedure that has occasioned miscarriage of Justice
aretriable,and reasonable.

Concerning the case of the Appellant that the 1% Respondent did
not conduct direct Primary Election on 14- 4-2023,0r any other
date, thetrial Court found asfollows-

“Inthiscase, the 2" Respondent monitored the Primary
Election and even tendered the monitoring report and
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result sheets from the elections. Thisis enough proof
to the Court that indeed the direct Primary Election of
the 1% Respondent held on the 14-4-2023. After the
ward and local government direct primaries, the 1%
Respondent. Thismonitoring report was corroborated
by the report of the Kogi State Governorship Primary
Election Committee attached as EXHIBIT APC 6 to
1% Respondent’s Counter Affidavit and Exhibit APC 7
which isthe CTC of the Police Report signed by the
Commissioner of Police Kogi State Command,
Lokoja. | therefore have no doubt that the direct
Primary Election heldin Kogi State on the 14-4-2023.

TheApplicant after |osing the Primary Election wrote
to the 1% Respondent’s Governorship Primary Election
Appeal Committee vide a fetter dated 14- 4- 2023,
which was dismissed by the committee. Some of the
findingsof theApped Committeeled by Lawd Samaria
Abdullahi from their report (EXHIBIT ARC 7 of 1
Respondent’s Counter Affidavit) wererealy poignant.
The committee stated that the Applicant as petitioner
never attended to the hearing to substantiate hisclaim.
Also that he and the other petitioners substantially
duplicated theircomplaintsword for word and that they
did not provide sufficient proof that the Primary
Election did not hold at all.

Clearly, the case of the Applicant has no basisin fact
and law. It is made up of mere assertions without any
concrete proof. In the opinion of this Court, the case
of the Applicant is an invitation of this Court to
speculate on what really transpired on the 14-4- 2023.
The evidence before this Court all shows that the
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Primary Election and the 3 Respondent validly
emerged ascandidate of the 1% Respondent for the K ogi
state Gubernatorial electionin November 2023.

Infinal analysis, this Court will not allow thewill of a
few persons such astheApplicant to defeat the will of
themagjority. The case of the A pplicant isunsupported
by evidence and as such this Court has no option than
to dismiss this suit for lack of merit. Consequently,
the suit of the Plaintiff is hereby dismissed.”

The Court of Appeal affirmed the above findings of facts by the
trial Court thugly -

“The plank of the Appellant’s case before the lower
tribunal wasthat the 1% Respondent did not conduct its
Primary Election for November, 2023 Governorship
election in Kogi State. In other words, the Primary
Election that produced the 3 Respondent was not
conducted in accordance with the Party’s Guidelines,
Constitution, arid the Electoral Act, 2022.

The question s, did the Appellant proved the assertionsthat the
Primary Election that produced the 3¢ Respondent did not
conform with the laid down guidelines, 1% Respondent’s
Congtitution and the Electora Act?1n paragraph 22 of theAffidavit
in support of the Appellants’ Originating Summonsit averred as
follows:-

“22. That thereare 21 Local Governmentsin the whole
of Kogi State which comprise of Adavi, Ajaokuta,
Ankpa, Bassa, Dekina, Ibgji, Idah, Igda MeaOdolu,
ljumu, Kabba Bunu, Kotonkarfe, Lokoja, Mopa-
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Amuro, Omala, Yagba East, Yagba West Local
Government respectively. That my agentsinthese 21
Loca Government, at about 12 noon to 6:45pm did
called me from 239 wards at various while still
waiting at my ward and | verily believe them so be
saying thetruth that:

(@

(b)

(€)

(d)

(€)

On 14-4-2023 the scheduled date of the Kogi
State APC Gubernatorial Primary Election, no
electoral material was delivered to their local
government and wards.

That no electora officer or officer of the 1%
Respondent Showed up for the Primary Election
intheir local government and wards.

No member of the party was accredited for the
electionintheir local government and wards.

No member of the 1% Respondent in the local
government and wards participated in the
Primary Election.

No result was collated and or declared at their
local government and wards.

In responseto the above, al the Respondents averred that direct
Primary Election was adopted by the 1% Respondent in lineswith
Section 84 (4) (a) (b) (c) of the Electoral Act, 2022 and Article
20 (4), of the APC constitution and each contestants were given
equd right and level playing field. For instance, the 1% Respondent
averred in paragraph 4 of itscounter Affidavit in oppositionto the
Appellant’sin originating summonsthus:
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4. That Hon. Abdullahi Bello chairmam of the Kogi State Chapter
of the 1 Responent informed me at No: 1 (Terrace House) part
265 S. E. Asebe Streey, adjacent Emadel Filling Station behind
G.A 247 by Kingfem Plaza, Mabushi, Abuja on the 22" day of
May 2023 at 11:00am of the following facts:

()

(9)

(s)

That the 1% Respondent in view of the foregoing,
issued to the 2™ Respondent on the 25-1-2023 notice
of the conduct of the gubernatorial primariesin Kogi,
Imo and Bayelsa State. The Noticeissued to the 2
Respondent by the 1% Respondent isherewith attached
and marked “EXHIBITAPCL”

That the 1% Respondent however on the 6" of April
2023 decided against the in direct primaries mode
of electing or nominating its candidatesfor the 2023
gubernatorial election in Kogi State issued another
notice to the 2" Respondent of change of mode of
election for its gubernatorial Primary Election in
Kogi State which wasreceived by the 2™ Respondent
on the 6-4-2023. The notice of change of mode of
Primary Election for the 1% Respondent gubernatoria
electionin Kogi Stateisherewith attached and marked
Exhibit APC2"

That after the conduct of thedirect Primary Elections
inal the239wardsof the21 Local Government Area
in Kogi State results were collated from the polling
unitswards, Local Government collation centres of
Kogi State wherein the 3 Respondent emerged
winner of the 1% Respondent’s primary, election,
having polled the highest number of votescastinthe
Primary Election. The 1% Respondent’ s 2023 Primary
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Election result sheet isherewith attached and marked
“EXHIBITAPC3

a That EXHIBIT APC 4 “1% Respondent’s 2023
Primary Election result sheet is a reflection of
what transpired at the 21 L oca Government Areas
of Kogi State aselectiondid holdinthesaidlocal
government Areathat isYagbaWest, Yagba East,
Omala, Olamaboro, Okehi, Ogori- Magongo, Ofu,
Mopamuro, Lokoja, Kogi, Kabba/Bunu, [jumu,
|galamela/Odolu, Idah, Okene, Ajaokuta, Adavi,
Ibgji, Dekina, Bassa and Ankpa and the results
collated accordingly.

(t) Tha“EXHIBITAPC3’ 1% Respondent e ectionresult
sheet is also a reflection of what transpired at the
239 wardsof the 21 L ocal Government Areaof Kogi
State aselection did not hold in the said wards. The
report from the officia of the 3 Defendant who
acted as electoral officersin the aforesaid wards as
well as the results from the wards of the 21 Local
Government Areas attached thereto are herewith
attached and marked : EXHIBIT APC 4" From the
above and indeed from other Respondents’ Affidavit
evidence it is glaringly clear that indirect Primary
Election in respect of nominating the 1% Respondent
flag bearer for the November, 2023 Governorship
electionin Kogi State did not hold. And instead, the
party opted for direct primary wherein the 3
Respondent emerged thewinner. It isbeyond any pre
adventure that political parties have the latitude to
adopt either direct or indirect primary procedurein
choosing candidate provided that all aspirants are
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given equal opportunity of being voted for by
members of the party. See Section 84 (4) and (8) of
the Electoral Act, 2022.

Thelaw isalso settled that in civil cases, the burden
of first proving the existence or non-existence of a
fact lieson the party against whom the Judgment of
the Court would be given if no evidence were
produced on either side, regard being heard
presumption that may arise on the pleadings.
Therefore, in most cases, the burden of proof lies
with or restson the Plaintiff because, heisthe person
who is making the claim. See Osawaru v. Ezeiruka
(1978) 6-7, (SC) 135, Attorney General, Anambra
Sate v. Onuselogu (1987) 4 NWLR (pt 66) and
Achibong v. Ita (2004) 1 SC (pt 1) 108 at 120.

In the instant case, it was the Appellant who assets
that the Primary Election that produced the 3
Respondent did not hold and hasthe onus of proving
his case. Where as in this case, he fails to get the
appropriate findings relevant to the reliefs he had
sought, he must fail. In Fashanu v. Adekoya (1974)
6 (SC) 83, it was held that a mere speculative
observation cannot be a substitute to proof of fact
asserted.

Counsel to the Appellant relied on the decision in
the case of Agagu v. Mimiko (2009) 7 NWLR (pt
1140) to contend that the Respondents failed to
justify their assertion that direct Primary Election
did held and that having not controverted the
averments in the Affidavit in support of the
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Originating Summons, the only logical inferenceto
bedrawn isthat direct primary did not hold aswell.
First of al, the facts and circumstances of Agagu v.
Mimiko (supra) are not mutually the same as the
entireresultsof thewardswheretheresults of ten of
thethirteen polling unitswere rejected being tainted
by discrepancies which is hot the position in the
present case, in effect, none of the results of the
Primary Election that produced 3 Respondent was
challenged not to talk of being nullified.

Secondly and moreimportantly, the evidence placed
before the lower Court especialy by the 1% and 2™
Respondents controverted and denied al themateria
facts in the Appellant’s supporting Affidavit. The
Respondentswent further to supply cogent evidence
that direct Primary Election did hold and that same
was monitored by the 2" Respondent as shown in
EXHIBIT APC 3 and APC 4, the Primary Election
resultsand report respectively. Inthe circumstances,
issue 1 resolved against the Appellant.”

No ground of thisApped alegeor suggest that thefindings
of facts by the Court of Appeal concurring with the findings of
factsby thetrial Court isperversein any respect.

Ground 1 complain that the Court of Appeal waswrong to have
affirmedthetrial Court’sdecisionthat theAppellant had the burden
to prove his case that the 1% Respondent did not conduct direct
Primary Electionswhen it isthe Respondents who affirmed that
the said primary were conducted that should provetheir positive
assertion. Ground 2 complainsthat the Court of Appeal waswrong
to have held that the case of Agagu v Mimiko (2009) 7 NWLR
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(pt. 1140) 342 isnot applicableto this case on the ground that the
factsaredifferent. Ground 3 complained that the Court of Appea
misdirected itself when it held that the * Respondents’ evidence
controverted and denied all the material factsinthe Appellant’s
Affidavit in support of the Originating Summons and proved that
INEC monitored the said Primary Election as shown in Exhibits
APC 3and 4, the Primary Election resultsand report respectively
and that this misdirection is caused by the misdirection on who
has the first or primary burden of proof in the case. Ground 4
complainsthat the Court of Appeal “failed to appreciate that the
few crimina depositions in the case at hand could be severed
from the depositionsrelating fo whether avalid Primary Election
simpliciter was conducted or not”. Ground 5 complainsthat the
Court of Appeal erred in law when it dismissed the case of the
Appellants on insufficient evidence, when the totality of the
evidence on record show that the reliefs claimed for by, the
Appellant should have been granted. Ground 6 complainsthat the
Court of Appeal erredinlaw for dismissing the Appellant’s case
on the ground that paragraphs 8,22, 25, and 26 of the Appellant’s
Affidavit in support of hisOriginating Summonscontain alegation
of commission of crime.

Thecomplainsinthegroundsof thisAppeal areabout issues
of factsadequately dedlt with by the Court of Apped in concurrence
with thedecision of thetrial Court on thosefacts. Thecomplains
seek to re-open these issues of facts settled by the concurrent
findings of the two lower Courts., This Court has no power to
reconsider such issue of facts unlesswherethefindingson them
are adleged to be perverse or had been made in serious error of
law that has occasioned a miscarriage of Justice. See
Agannhwonyi v A.G of Bendel Sate (1987) | SCNJ 33, Adeleke
v Aserita (1990) 5 (SC) (pt 1) 104, Are & Anor v Ipanye & Ors
(1990) 3SC (pt.11) 109, Latunde & Anor v Lahiafin (1989)
LPELR- 1760 (SC).
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Considering that it wasthe Appellant who filed the suitin
thetrial Court desiring the Court to give Judgment that no valid
direct Primary Election was held by the 1% Respondent on 14-4-
2023 or any other dateinthe 239 wardsof Kogi State, that the 3™
Respondent was not validly elected as the 1% Respondent’s
candidate for the November 2023 el ection of Governor of Kogi
State and an order that 1% Respondent conduct a fresh Primary
Election and in the face of the concurrent findings of the two
lower Courtsthat the 1% Respondent herein validly conducted a
direct Primary Election of its candidate for the November 2023
general election of. governor of Kogi Statein all the 239 wards
in the state on 14-4-2023, that the 3 Respondent herein was
validly eected as 1% Respondent’s candidate and that the A ppel lant
did not prove hiscase and in the absence of any complain that the
findingsareperverse, it cannot bevalidly argued, astheAppellant
has done here, that the burden to prove that the 3 Respondent
herein wasvalidly elected as 1% Respondent’s candidate restson
the Respondents that assert so and not the A ppellant that asserts
that he was not validly elected. This Court lacks, the power to
review the said concurrent findings of facts merely onthe basis
of such complain and argument. See Aganmwonyi v A.G of Bendel
Sate (1987) | SCNJ 33.

In Ebolor v. Osayande (1992) 7 SCNJ 217, this Court
had restated thudly “ This brings meto the question of concurrent
findings on the point. This Court usually approaches such
findings from the premises, that following from the fact that
making of findings on primary factsis a matter pre-eminently
within the province of the Court of trial which has the
opportunity of seeing and hearing the witnessestestify, aJudge's
conclusion on the facts is presumed to be correct. So, that
presumption must be displaced by the person seeking to upset
the Judgment onfacts’.
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In Bamgboye v University of [lorin & Anor (1999) 6 (SC)
(pt11) 72it held that it istrite law that findings of primary facts
are matters peculiarly within the competence of the Court of trial.
Theassessment, evaluation, appraisal of evidencetherefromand
the ascription of probative valuesthereto, being primarily and pre-
eminently that of thetrial Court, any interference by an Appeal
Court therewith is by law, confined to narrow and limited
dimensions.

In Bamgboye & Orsv Olarewaju (1991) 5 SCNJ 88, this
Court held that “the occasions whereby the Appellate Court will
interfere arethose where the findings of factsdo not relateto the
evidence or are not even in evidence which casethe Court relied
on factsnot in evidence beforeit”.

In Osho & Anor v Foreign Finance Corporation & Anor
(1991) 5 (SC) 59 this Court repeated that “ Concurrent findings
cannot be interfered with by the Supreme Court unlessthey are
not justified by the evidence and have occasi oned miscarriage of
Justice”. See d'so Amadi v Nwosu (1992) 6 SCNJ59 and Jimoh
& Orsv Ors(2002) LPELR 8087 (SC).

In Samaila v The Sate (SC.1158C/2019 on 7-7- 2023)
this Court again held that- “With the acceptance of the findings
of fact of the trial Court by the Justices of the Court below,
thereisin existence two concurrent findings of facts of thetwo
lower Courtswhich, inthe absence of asubstantial error shown,
the Court will not makeit apolicy to disturb them unlessthere
Is asubstantial error apparent on the record of proceedings or
where there is some miscarriage of Justice or a violation of
some principleof law or procedure or the findings shown to be
perverse.
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It isalso trite law that it is not part of the function of an
Appeal Court to substitute its own views for those of the trial
Court particularly where the issue turns on the credibility of
witnesses.

Inthelight of theforegoing, theonly Appedl that canvalidly
lie against thefindingsof factsby the Court of Appeal concurring
with the finding of facts by a trial High Court is an Appeal
complaining that thefindingsare perverseor violate someprinciple
of law or procedure, which violation has caused amiscarriage of
Justiceor that the concurrent findingsare defeated by asubstantial
error that is apparent on the face of the proceedings and which
error hasoccas oned amiscarriage of Justice. Any Appeal against
the concurrent findings of the two Courts below on grounds;
outsidethe oneslisted aboveisnot valid for consideration by this
Court. The Appellate power of this Court does not extend to the
consideration of such Appeal. An Appeal against concurrent
findings of facts cannot lie to complain that the prosecution did
not proveits case beyond reasonabl e doubt asthiswould involve
areview and re-evaluation of thetotality of theevidence. Itisfor
this reason that such an Appeal cannot lie on ageneral ground.
SuchanAppeal cannot lieto merely canvassan alternative view
ontheevidence.”

In our present case the issues raised by the Appellant for
determinationinthisAppea are stated in pages2- 3 of hisbrief as
follows

1. “Taking into consideration the categorical
pronouncement of the Honourable Court bel ow that
the fundamental issue between parties across the
divide is whether a valid Primary Election was
conducted of not is it not a settle position of law
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that it isthe party who assertsthat the said election
was conducted that bears evidential burden to party
to prove same, and is it not too obvious that the
Respondents who asserts that the said election was
conducted failed woefully to prove that the said
election was conducted in ATLEAST 228 Wards out
of 239 Wardsin issue?
(Grounds1,2,3and5).

2. Takinginto consideration the entire 35 paragraphs
Affidavit of the Appellant in support of his
Originating Summons: can it be lawfully and
equitably argued that paragraphs 8, 22, 25 and 26
of the said Affidavit had any negative impact on
the case of the Appellant, even if any of these
paragraphs contained criminal allegations?
(Grounds 4 and 6).”

Thesetwo questionsdo not fall within thekind of matters
that are within the narrow scope of the Appellate power of this
Court inanAppeal against concurrent findingsof factsof thetwo
Courts below on a point. They do not question the concurrent
findingsof thefactsof thetwo lower Courtson any specificissue.
Inan Apped against thefindingsof the Court of Appea concurring
with the trial Court’s findings of facts on specific issues, this
Court’sAppellate power cannot be extended to consider the above
guestions. It cannot validly exercise, its Appellate powers to
consider these questions.

Therefore this Appeal does not come within the class of
Apped sthat can be determined by this Court asasecond Apped late
Court. The Appeal is incompetent. It is hereby struck out. See
Samaila v The Sate (supra)
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It was the Appellant who filed the suit in the trial Court
desiring the Court to give Judgment that no valid direct Primary
Election was held by the 1% Respondent on 14-4-2023 or any
other date in the 21 Local Government Areas of Kogi State,
that the 3" Respondent was not .validly elected as the 1%
Respondent’s candidate for the November 2023 election of
Governor of Kogi State and an order that 1% Respondent conduct
a fresh Primary Election on the basis of his assertion in his
Affidavit in support of his Originating Summonsthat no valid
direct Primary Election was held by the 1% Respondent on 14-
4-2023 or any other date-in the 21 Local Government Areas of
Kogi State. The grounds of this Appeal, the two issues raised
from them for determination in the Appellants brief and their
arguments therein are unreasonable, not triable and without
substance and vexatiousin view of Ss.131, 132 and 133 of the
2011 EvidenceAct, which prescribe who as between the parties
in a civil suit has the burden to prove the existence or non-
existence of facts which he asserts in a civil suit. For ease of
reference, thefull text of those provisions are reproduced here
asfollows-

S. 131 (1) “whoever desiresany Court to give Judgment asto
any legal right or liability dependent on the existent
of factswhich heassertsshall provethat thosefacts
exist.

(2) When aperson isbound to prove the existence of
any fact it is said that the burden of proof lies on
that person.

132. The burden of proof inasuit or proceeding lieson
that personwhowouldfail if no evidenceat all were
givenoneither side.
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133. (1) Incivil cases, the burden of first proving existence
or non-existence of afact lies on the party against
whom the Judgment of the Court would begivenif
no evidence were produced on either side, regard
being had to any presumption that may ariseonthe
proceedings.

(2) If the party referred to is subsection (1) of this
section adduces evidence which ought reasonably
to satisfy the Court that the fact sought to be proved
is established, the burden lies on the party against
whom Judgment would begivenif no moreevidence
were adduced, and so on successively, until al the
issuesin the pleadings have been dealt with.

(3) Wherethereare conflicting presumptions, the case
isthe same asif there were conflicting evidence.

It is glaring from these provisions that the party that has
the primary legal burden to provethe existence or non-existence
of any factsisthe onewho desiresa Court to give Judgment asto
any legal right or liability dependent on the existence or non
existence of facts which he asserts and is the party to fail if no
evidenceisled oneither sde. So, by virtueof theabove provisions,
particularly, S. 133 (1) of the said Evidence Act, the factor that
determineswho hastheinitial burden of proof isnot whether the
allegationisaffirmative or negative. An allegationisaffirmative
when it assertsthe existence of facts. It isnegativewhen it asserts
the non-existence, of facts. S. 133 (1) puts the matter beyond
argument when it states that the burden of first proving the
existence or non-existence of afact lieson the party against whom
the Judgment of the cburt would be given if no evidence were
produced on either side.
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An established and settled caselaw. already existsfroma
long line of decisionsof this Court applying the above provisions
of the Evidence Act. Examples include Egharevaba v. Osagie
(2009)18 NWLR (pt. 1173) 299 (SC), Mdlifonwu & Orsv Egbuji
& Ors(1982) LPELR- 1857(SC), Dana Impex Ltd. v Aderotoye
(2006) 2 NWLR (pt. 966) 78 at 102 - 103, Tukur v. Governor
of Gongola Sate (1988) 1 NSCC VOL. 19 P. 30 at 38 and
Bayelsa v. A - G Rivers Sate (2006) 18 NWLR (pt. 1012) 596
at 644. In Egharevaba v. Osagie (2009)18 NWLR (pt 1173)299
(SC) the Supreme Court applying exactly similar provisonsheld
that the burden of first proving the existence or non-existence
of afact lies on the party against whom the Judgment of the
Court would be given if no evidence were produced on either
side, regard being had to any presumption that may arise on the
pleadings, See Section 137 (1) of the EvidenceAct. If such party
adduces evidence which ought reasonably to satisfy the Judge
that the fact sought to be proved is established, the burden lies
on the party against whom Judgment would be given if nomore
evidence adduced and so successively, until all theissuesinthe
pleadings havetiff who brought the action, though not invariably
So”.

Dana' scaserestated that - “where an allegation is made whether
affirmative or negative by a part, the burden of proving that
allegation rest squarely on the party who made it.... it isto be
emphasized herethat it wasthe Respondent who asserted thefact
of non-registration of the 1% Appellant and the burden of proving
that thereforerested onhim”. In AD v. Fayose it was held that -
“By the rule of pleading, where a given allegation, whether
affirmative or negative forms an essential part of aparty’s case,
the proof of such allegation lies squarely on him. Therefore a
legal burden or primary burden lies on him to establish the
allegation.
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See also Osawaru v. Ezeiruka (1978)2 6-7 SC (Reprint) 91,
Kaiyaoja & Ors v. Egunla (1974)12 SC (Reprint) 49. See
Osidele & Ors v. Sokunbi (2012) LPELR 927 (SC), Duru v.
Nwosu (1989) 4 NWLR (pt 113)24 and Agu v. Nnadi (2002) 12
SC (pt 1) 173.

The grounds of this Appeal, the issues raised for
determinationinthe Appellant’sbrief and the arguments of same
are contrary to the express provisions of a statute and settled or
established case law. This Appeal is therefore frivolous and
vexatious.

As it is, the grounds of this appeal do not disclose any
triable or reasonable complain against the said concurring findings
of facts by the Two lower Courtsthat the 1% Respondent herein’
validly conducted a direct Primary Election of its candidate for
the November 2023 general election of governor of Kogi State
in all the 239 wards in the state on 14-4-2023, that the 3"
Respondent herein was validly elected as 1% Respondent’s said
candidateand that the A ppel lant’ sevidencedid not provehisclaim.

Itisnoteworthy that thetwoissuesraised for determination
inthe Appellant’s brief have no relationship with/the complains
in grounds 2, 3 and 5. The Appellant, had indicated under issue
No. 1inbracket grounds1,2,3 -and 5 suggesting that theissueis
distilled from those grounds. Such an indication is not what
determines the relationship between the issue for determination
and the grounds. What determinesthat rel ationship isthe subject
matter of the complain in the ground of Appeal and the subject
matter of theissuefor determination. If the subject matter of the
ground of Appeal and that of the issue for determination are the
same, then theissueis connected to the ground of Appedl. If the
subject matter of thecomplaininthe Ground of Appeal isdifferent
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from that in the issue for determination, then the issue for
determinationisnot derived from that ground of Appeal.

Asearlier stated herein, Ground 2 complainsthat the Court
of Appea waswrong to have held that the caseof AgaguvMimiko
(2009) 7 NWLR (pt. 1140) 342 isnot applicableto thiscase on
theground that the facts are different, Ground 3 complain that
the Court of Appeal misdirected itself when it held that the
Respondents’ evidence controverted and denied al the material
factsinthe Appellant’sAffidavit in support of the Originating
Summons and proved that INEC monitored the said Primary
Election as shown in Exhibits APC 3 and 4, the Primary
Election results and report respectively and that this
misdirection is caused by the misdirection on who hasthefirst
or primary burden of proof inthe case and Ground 5 complains
that the Court of Appeal erred in law when it dismissed the
case of the Appellants on insufficient evidence, when the
totality of the evidence on record show that thereliefs claimed
for by the Appellant should have been granted. The subject
matter of each of these Grounds of Appeal are obviously
different from the subject matter of issue No. 1 in the
Appellant’s brief which isabout who hasthe primary burden of
proof in the case between the Appellant who asserted that no
direct Primary Election was conducted and the Respondents
that asserted that it was conducted. Asitisgrounds 2,3 and 5
of thisAppeal are not covered by issue No 1 of thisAppeal.
Since no issues were distilled from those grounds, they are
deemed abandoned by the A ppellant and must be struck out. it
Is trite law that Grounds of Appeal from which no issueis,
raised for determination in an Appeal are deemed abandoned
as grounds for the Appeal. See Obasi & Anor v. Onwuka &
Ors(1987) 7 SCNJ84 and A-G Bendel Sate & Anor v. Aideyan
(1989) 9 SCN3 80.
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For the above reasons, Grounds 2,3 and 5 of thisAppea
having been abandoned by the Appellant, are hereby struck out.

On thewholethisAppeal failsfor lack of any merit. Itis
accordingly hereby dismissed. The Appellant shall pay costs of
three million nairato the 1% and 3 Respondents.

OKORO JSC: | have had the advantage of reading in advancethe
leading Judgment just delivered by my learned brother, Emmanuel
Akomaye Agim, JSC. | 2entirely agree with his reasoning and
conclusion.

The Appeal is against the concurrent findings of the two
lower Courts, dismissing the Appellant’s case. The Appellant
complainedin the main about the emergence of the 3 Respondent
asthegubernatorial candidate of the 1% Respondent for Kogi State
in the direct Primary Election held on 14™ April, 2023. lie
contended that therewas no level playing ground asthe Primary
Election was not held in the entire 239 Wards of the 21 bocal
Government Areas of Kogi State due to the interference of
Governor YahayaBellowhom healeged used theinstrumentality
of the council chairmen to write fictitious scores on the result
sheets in favour of the 3" Respondent, except for 11 (Eleven)
Wardsin Koton Karfe Local Government Area. Thiswasthemain
thrust of theA ppellant’s case both at the trial Court and the Court
of Appedl.

Suffice to say that both trial Court and the intermediate
Court concurrently dismissed the case for lack of merit. The
Appellant has now proceeded to this Court with same complaint
without showing the perversness in the Judgment of the Court
bel ow.
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Thelaw isnow well settled that concurrent finding of facts
cannot be re-opened unless the Appellant is able to show
exceptional circumstances to warrant the interference of the
Supreme Court. See Mtnv Hanson (2017) LPELR - 48456 (SC);
Maba v. Sate (2020) LPELR - 52017 (SC); Ezemba v. |beneme
(2004), LPELR - 1205 (SC) Okonkwo v. Adigwu (1985)1 NWLR
(Pt.4) 694; Ferodo Limited v. Ibeto Industries Limited (2004)
LPELR-1275(SC).

| feel obligated to say that this Court, in its Appellate
Jurisdiction, has no businessreviewing or re-evaluating evidence
previoudy reviewed by the Court of Appeal unless there is a
specia circumstance which may warrant such exercise, to wit:
wherethe Judgmentis perverse or where thereisamiscarriage of
Justice or whereit ismanifest that thefinding isnot supported by
the evidence on record.

In this case, the Appellant has been unable to show
any special circumstance to justify the re-opening of the
facts of this case other than to say that the Primary Election
was not conducted in compliance with the provision of
Section 84(4) of the Electoral Act, 2022. That is not
sufficient reason to interfer with the concurrent findings
of the two lower Courts.

Onthewhole, thisAppeal has no merit and must fail. |
affirm the Judgment of the Court below in Appeal NO.CA/
ABJ/CV/818/2023 delivered on 18" August, 2023 which
affirmed the Judgment of the trial Court delivered on 12t
July, 2023.

Appeal Dismissed.
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OGUNWUMIJU JSC: | haveread before now the Judgment just
ddivered by my learned brother EMMANUEL AKOMAY EAGIM
JSC and | agree with the view that thisAppea has no merit and
should be dismissed.

Thisisan Appeal against the Judgment of the Court of Appeal
Coram: Habeeb Adewd e OlumuyiwaAbiru, Muhammed L. Shuaibu
and Abdul- Azeez Waziri JJCA inAppeal No. CA/ABJCV/842/
2023, delivered on 18" August, 2023 Wherein the Judgment of
Hon. Justice J. K. Omotosho J of the Federal High Court in Suit
No. FHC/ABJCS/556/2023, deliveredon 12" day of July, 2023
in favour of the Respondents and against the Appellant was
affirmed.

The Appellant herein is a member of the 1% Respondent
(hereinafter referred to asAPC) who aspired to contest in the
gubernatorial electionin Kogi State slated, for 11" November,
2023 by’ the 2" Respondent (hereinafter referred to as INEC)
consequent upon which he along with other aspirantsincluding
the 3@ Respondent purchased forms for the purpose of
contesting the Primary Election of APC which was held on
14" April, 2023,

The 3 Respondent was said to have polled the highest number
of valid votes and having beenratified by the Special Congress
was returned as the winner of the 1% Respondent’s Primary
Election.

Dissatisfied with the outcome of the said Primary Election and
all the processes that followed thereafter, the Appellant
approached the Federal High Court, Abuja Division, vide an
Originating Summons, to challenge same, seeking thefollowing
reliefs:
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1. A declaration that failure of the 1% Respondent to
conduct a valid Primary Election in the 21 local
governments of Kogi State before nominating the 3
Respondent as its candidate for the 2023
Gubernatorial Election in Kogi State isaviolation
of Section 177(C) of the 1999 Constitution of the
Federal Republic of Nigeria as amended, Section
29(1) and 84(4) of the Electoral Act and Article 20(4)
of theAPC Constitution.

2. A declaration that the 3" Respondent is not validly
nominated as candidate for the 2023 Gubernatorial
Electionin Kogi State.

3. An order compelling the 2™ Respondent to reject/
refuse to recognize the name of the 3 Respondent
for failureto emergefromavalid Primary Election.

4. An order against the 1% Respondent to conduct a
fresh Primary Election by giving all aspirants
equal opportunity as prescribed by the electoral
act.

The learned trial Judge in a Judgment delivered on the 12" of
July, 2023 dismissed the Appellant’s suit. Dissatisfied with the
decision of thetrial Court, the A ppellant filed anotice of Appeal
to the Court of Appeal wherein five (5) grounds were raised,
challenging the Judgment of thetrial Court. The Court of Apped
delivered Judgment on the 18" of August and affirmed the
Judgment of thetrial Couirt.

Dissatisfied with the Judgment of the Court of Appeal, the
Appellant hasnow A ppeal ed before this Court.
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OnApped tothisCourt, theAppellant raised thefollowing issues
for determination:

1. Taking into consideration the categorical
pronouncement of the Honourabl e Court below that
the fundamental issue between parties across the
divide is whether a valid Primary Election was
conducted or not is it not a settled position of law
that it isthe party who assertsthat the said election
was conducted that bearstheevidential burdento prove
same, and isit not too obviousthat the Respondents
who asserted that the said election was conducted
failed woefully to prove that the said election was
conducted in at least 228 wards Out of 239 wardsin
issue? (Grounds 1, 2, 3and 5)

2. Taking into consideration the entire 35 paragraphs
Affidavit of the Appellant in support of his
Originating Summonscan it belawfully and equitably
argued that paragraphs 8, 22, 25 and 26 of the said
Affidavit had any negativeimpact on the case of the
Appellant, evenif any of these paragraphs contained
criminal allegations? (Grounds4 and 6)

The 1% Respondent raised a sole issue for determination to wit:

Whether inview of theAppellant’scause of action, that
no direct election was held by the 1% Respondent on
the 14" of April, 2023 for the nomination of its
candidate for the scheduled 11" November, 2023
Gubernatorial Election in Kogi State vis a vis the
evidenceled by the 1% Respondent to the contrary; the
lower Court wasright to have dismissed theAppellant’s
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Appeal for lacking in merit (Distilled from ground 1,

2, 3,4, 5and 6 of the Notice of Appeal)

The 2" Respondent raised two issues for determination to wit:

1.

Whether thetwo lower Courts' concurrent findings
of fact to the effect that the A ppellant asthe claimant
beforethetrial Court failed to discharge the onus of
establishing that the Primary Election that produced
the 3" Respondent was not substantially conducted
in accordance with the Electoral Act, 2022 and his
casewasthereforeliableto be dismissed? (Distilled
from Grounds 1 and 3)

Taking into consideration the entire 35 paragraphs
Affidavit of the Appellant in support of his
Originating Summons, canit belawfully and equitably
argued that paragraphs 8, 22, 25 and 26 of the
Affidavit had any negativeimpact on the case of the
Appellant, evenif any of these paragraphs contained
criminal allegations?

The 3“Respondent initsbrief raised twoissuesfor determination

to wit:

Whether from the fact and circumstances of this
case, the onus of establishing non-conduct of direct
Primary Election for the nomination of the 3
Respondent does not rest squarely onthe Appellant.
(Distilled from Grounds 1, 2, 3 and 5)

Whether the allegation of the A ppellant that, though
direct Primary Election did not hold in any ward in



54

Modern Weekly Law Reports 26 February, 2024

Kogi State, fictitious results were allotted to
aspirants, which is clearly a criminal allegation
requiring prove beyond reasonable doubt, isnot part
and parcel of the Appellant’s case. (Distilled from
Grounds4 and 6)

In the determination of thisAppeal, | have recouched the issues
onwhichtheAppeal turnsasfollows:

1. Whether the Courts below were right in their
concurrent findings of fact to the effect that the
Appellant asthe claimant beforethetria Court failed
to dischargethe onus of establishing that the Primary
Election that produced the 3 Respondent was not
substantially conducted in accordance with the
Electoral Act, 2022 and hiscase wasthereforeliable
to be dismissed?

2. Whether the Appellant’s petition contains criminal

allegationswhich must be proved beyond reasonable
doulbt.

Whether the Courts below were right in their
concurrent findings of fact to the effect that the
Appellant asthe claimant beforethetrial Court failed
to discharge the onus of establishing that the Primary
Election that produced the 3 Respondent was not
substantially conducted in accordance with the
Electoral Act, 2022 and his case was therefore liable
to be dismissed?
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Counsd for theAppe lant in the brief settled, by MusibauAdetunbi
SAN, MCIARB (UK) argued that the Appellant’sipse dixit on
oath is prima facie evidence that the Primary Election did not
hold and that adeposition on oath isbelievable until the contrary
Is proved. Learned Senior Counsel relied on Owuru v. Adigwu
(2018) 1 NWLR (pt. 1599) Pg. 1 at Pg. 24 Paras D-E.

Learned Senior Counsal argued that sincethe case of theA ppel lant
Isthat the Primary Election did not hold, calling onthe Appellant
to prove that the Primary Election was not conducted is like
placing on him a burden he cannot discharge. Counsel cited
Adegokev. Adibi (2016) 5 NWLR (pt. 242) Pg. 410 at 423 Paras
B-C. Counsel argued that there is a difference between legal
burden of proof and evidential burden of proof and that the
evidential burden of proof shiftsdepending onthe avermentsand
evidence led. Counsel urged this Court to set aside the
pronouncement of the Court below that the burden to prove that
the Primary Election inissuewas conducted restson the A ppel lant.
Counsel relied on Odomv. PDP (2015) 6 NWLR pt. 1456 527 at
560-562. Also Uzodinma v. Izunaso (No. 1) (2011) 17 NWLR
(pt. 1275) Pg. 30 at 56.

Counsel submitted that acritical examination of Exhibit INEC 2
alongside all other documents and oral depositions of the
Respondents show beyond any iota of doubt that the Primary
Election was never conducted in at least 228 wards out of 239
wardsinthe 21 loca governmentsof Kogi-State. Counsdl argued
that by the provisionsof article 20 of theAPC Guidelines, Primary
Elections must be conducted in all the wards. Learned Senior
Counsel argued that election materials which were supposed to
be distributed to the various wards were smuggled to the local
governments. Counsel also argued that thereis evidence by the
Loca Government Electoral Officersthat voting materialswere
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not takento al thewardsin 17 local governments. Counsel stated
that only 11 ward results out of the 239 wards were provided.
Counsel alleged that all his agents were waiting at the wards as
provided by law, APC’s Constitution and as directed by the
Mattawalle Committee but none of the presiding officers
appointed by the Committee were present to conduct the Primary
Election. Learned Senior Counsel argued that the 1% and 3¢
Respondents ought to have produced the el ection materialswith
which the, Primary Election was conducted or at |east theresults
fromall thewardsand the variousward registers. Counsel urged,
this Court to hold that elections did not take place in the 228
wards as any election that contradicts the Electoral Act and the
APC Constitution cannot beregarded asavalid el ection. Counsel
cited Kentev. Bwacha (2023) 9 NWLR (pt. 1889) Pg. 329 at Pg.
372-374 ParasH-G, Yerimav. Balami (2023) 6 NWLR (pt. 1881)
Pg. 487 at Pg. 524-526 Paras H-H.

On the other hand, Counsel for the 1% Respondent in the brief
settled by Adoyi Michagl Adoyi Esq argued that depositionsinan
Affidavit do not in themselves constitute evidence in proof of
factsaverred therein. Counsel argued that facts deposed to in an
Affidavit in support of an Originating Summons must be proved
like avermentsin pleadings.

Counsel relied on UBN Plc v. Astra Builders (WA) Ltd (2010)
LPELR-3383(SC), Emmanuel v. Umana & Ors(2016) LPELR
- 40037 (SC) and Omajali v. David & Ors(2019) LPELR - 49381
(SO).

Counsel argued that the argument of Counsel for the Appellant
that the burden of proving that the Primary Election heldisonthe
Respondents and that there is no corresponding duty on the
Appellant to prove that the Primary Election did hot hold is
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untenablein view of the declaratory nature of the reliefs sought
by the Appellant in thisAppeal. Counsel argued that even if the
Respondents did not file, any defence/the Appellant was still
required by law to establish his case by cogent and convincing
evidenceto beentitled to thegrant of thedeclarativereiefssought.
Counsdl relied on Mohammed v. Wammako & Ors (2018) 7
NWLR (pt. 1619), Attorney General of Rivers Satev. Attorney
of Bayelsa Sate & Anor (2013) NWLR Pt. 1340.

Onitsown part, the 2™ Respondent in the brief settled by Adetunji
Oso Esqg. argued that the documentary evidence of the 2™
Respondent in form of the 2 Respondent’s Monitoring Report
made pursuant to Section 82 of the Electoral Act 2022, and
production, in evidence of results of the Primary Election, duly
signed by the 1% Respondent’s agents and on 1% Respondent’s
letterhead raises a presumption of the holding of the Primary
Election and therefore shiftsthe burden to the Appellant to prove
that the Primary Election wasinvalid. Counsel relied on UBA .
Moghalu (2022) 15 NWLR (pt. 1835) Pg. 271. Counsel argued
that. the Matawa e Committee Report isnot one of the documents
that the Courtswill give consideration to in determining whether
aPrimary Election was conducted in substantial compliancewith
the Electoral Act, the party guidelines and the Constitution.
Counsel alsorelied on Lawal v. APC (2019) 3 NWLR (pt. 1658)
Pg. 86 Pg. at 105- 106 Paras G-B and argued that Primary Election
results recorded on apolitical party letterhead and signed by the
party’s accredited agents is prima facie proof of holding of a
Primary Election.

In the same vein, the 3 Respondent in his brief settledby F. O.
EkpaEsg. argued that the 1% Respondent provided evidencethat it
conducted direct Primary Elections on the 14" of April, 2023
and the result of the election was ratified by a special congress
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the following day. That the 2" Respondent tendered reports of
its officers who monitored the Primary Election. The 3
Respondent al so produced evidence to show that he participated
inthe Primary Election and that the other Respondents complied
with the Electora Act, the Party’ sguideline and the Constitution.
Counsel argued that on the other hand, the Appellant was unable
to adduce any cogent evidence to establish his allegation that
direct Primary Election was not conducted in all the wardsin
Kogi State.

All Respondents by their briefs urged this Court to resolve this
Issue against the Appellant.

OPINION

The Appellant in this case made heavy weather about his
perceived opinion that the burden of proof in this case should
rest on the Respondents since they are making a positive
assertion that the Primary Election did indeed hold. Learned
Senior Counsel for the Appellant argued that the A ppel lant had
led the required minimal evidencein support of that relief by
deposing on oath that the said election was never conducted
and that he personally witnessed the fact that the said election
was never conducted. By implication, the position of the
Appellant on thisissue, and on other issuesin thisAppeal is
two faced:

1. That the burden of initial or legal proof should rest
on the Respondents.

2. Thatevenif theburden of proof restsontheAppe lant,
he has provided sufficient evidenceto dischargethat
burden.
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There is no doubt that where a Court misplaces the burden of
proof, the Judgment would be set aside. See Iwuorie Iheanacho
v. Mathias Chigere (2004) 7 SCNJ 272.

Generaly, in civil cases, the burden of proof is cast on the party
who assertsthe affirmation of .aparticul ar issue. See Unity Bank
Plc v. Colonel Bello Mohammed Ahmed (RTD) (2019) LPELR-
47395 (SC). However, by the provisionsof Section 131, 132 and
133 (1) of the Evidence Act, 2011 the burden of proof falls on
the party who would fail if no evidenceat all were given oh either
side.

These Sections of the Evidence Act 2011 provide asfollows:

131. (1) Whoever desires any Court to give Judgment asto
any legd right or liability dependent ontheexistence
of factswhich heassertsmust provethat thosefacts
exist.

(2) When aperson isbound to prove the existence of
any fact it is said that the but Jen of proof lies on
that person.

132. The burden of proof inasuit or proceeding lieson
that personwhowouldfail if no evidenceat al were
givenon either side.

133. (1) Incivil casestheburden of first proving existence
or nonexistence of afact lies on the party against
whom the Judgment, of the Court would begivenif
no evidence were produced on either side, regard
being had to any presumption that may arise onthe
pleadings.
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(2) If the party referred to in subsection (1) adduces
evidence which ought reasonably to satisfy the
Court that the fact sought to be proved is
established, the burden lies on the party against
whom Judgment would begivenif nomoreevidence
were adduced; and so on successively, until al the
Issuesin the pleadings have been dealt with.

(3) Wherethereare conflicting presumptions, the case
Isthe same asif there were conflicting evidence.

The two sides hold opposing views. | have no doubt that the
Respondents are not obliged to do anything until the Appellant
had discharged the onus probandi and that both theinitial legal
and subsequent evidential burden rests on the Appellant. The
determination of this issue cannot be taken in an isolated or,
theoretical context. The Court must take into consideration the
context of the reasoning of the two Courts below.

Itiscertainthat theinitia burden of proof isfixed by the pleadings.
See Uzokwe V. Dansy Industries (2002) 1 SCNJ 1. L et uslook at
the pleadingsinthis case and whilelooking at the pleadings|et us
remember that thisisa pre-election petition which issui generis
and is outside, the normal genre of civil procedure and isin a
classof itsown. Contrary to theview of learned 1% Respondent’s
Counsdl, thelaw isthat in acase fought by originating summons,
the declarations sought and questions posed to the Court for
determination constitute the pleadings,while the Affidavit in
support of the summons and the exhibits attached thereto
constitute the evidencein support of the pleadings.

It iselementary law that a Plaintiff has the burden, to prove the
reliefs sought in the statement of claim or Originating Summons
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to obtain Judgment. That burden doesnot shift. Thisisbecause he
Isthe party who claimsthereliefsin the Statement of Claim, and
so the onus probandi restson him. He must provethe affirmative
content of his Statement of Claim. Our adversarial system of
Justice demandsthat.

Then where aparty in asuit complainsthat the provisionsof the
Constitution or astatute have been breached by the acts performed
by the other party, the Court ought to examinethe actscomplained
of against the relevant provisions of the law in order to resolve
the issue.

Thelaw of evidenceisall about proof of aparticular issue. Proof
Initslegal meaning isthe process by which the existence or non-
existence of factsis established to the satisfaction of the Court.
Burden of proof can bedivided into three.

(1) Thelegal burden- S. 131 EvidenceAct
(2) TheEvidentia burden- S. 132 EvidenceAct
(3) Burdenonthepleadings- S. 133 of the EvidenceAct.

Uwais CIN held in Buhari v. Obasanjo (2005) 7 SCNJ Pg.| at
Pg.47 that:

“Ingenera, inacivil case, the party that assertsinits
pleadingsthe existence of aparticular factisrequired
to prove such fact by adducing credible evidence. If
the party failsto do so, its case will fail. On the other
hand, if the party succeeds in adducing evidence to
provethe pleaded fact, it issaid to have discharged the
burden of proof that restsonit. Theburdenisthensaid
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to have shifted to the party’s adversary to prove that
thefact established by the evidence adduced, could not
on the preponderance of evidence, result in the Court
giving Judgment in favour of the party. These
propositions are the product of Sections 135-139 of
the EvidenceAct, Cap 112 L aws of the Federation of
Nigeria 1999.”

Thus, generally, in civil cases, the burden of proof is cast on the
party who asserts the affirmation of a particular issue: See
Okechukwu v. Ndah (1967) NMLR 368; Akinfosile v. ljose
(1960) SCNLR 447; NBN Ltd. v. Opeola (1994) 1 NWLR Pt.319
126. The burden restson the party whether Plaintiff or Defendant
who substantially assertsthe affirmative of anissue: See Messrs
Lewis& Peats(Nri) Ltd. v. A.E. Akhimien (1976) 7 (SC).p.157 at
169.

Wherethere has been assertion and denial of afact inissue, onus
rests on the party asserting. Ibrahamv. Ojomo (2004) 4 NWLR
(pt.862) pg.89 at 110.

Section 133 is the most pertinent in the circumstances of this
case. Section 133(1) providesthat whether the Appellant ismaking
an affirmative assertion i.e. the existence of afact or anegative
assertion - the non existence of afact, the burden of first proving
either of thetwo lieson the party against whom Judgment would
be given if no evidence is led on either side. Section 133(2)
providesthat the burden of proof shiftsasthefacts preponderates
or asthefactsinissue are proved by each side.

Section 133 of the Evidence Act speaks of existence and non-
existence of a fact the affirmation of a fact is the claim, of
existence thereof. The negation of a fact is the claim of non-
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existence thereof. Therefore Section 133 talks about existence
of afact which means both the positive and negative assertions
are contemplated.

Section 133(1) talks about “the burden of first proving” the
existence or non-existence of afact. With humility | would not
agreethat the A ppellant making anegative assertion needsonly to
make the assertion in the pleadings and thereafter fold hisarms
expecting the Respondent to bring forth evidence to debunk the
assertion in the pleadings. If after the Appellant had started the
process and had discharged the burden of first proof on abalance
of probabilitiesthen the onus shiftsto the Respondentsto debunk
the negative assertion. In my humble view, what thelaw requires
Is that the initial onus being on the Appellant as Applicant or
Claimant at the trial Court, he has to adduce evidence that no
electiontook place. Then, in spite of the presumption that areturn
by INEC isregular the burden then shifts on the Respondentsto
prove that indeed el ection took place.

Where the burden of proof of the non existence or existence of a
factisinissue, regard must be had for presumptionsarising from
the pleadings. See Chief Archibong v. Chief Itong Ita (2004) 1
SCNJ 141 also (2004) 4 NWLR (pt.858) Pg.590 per TOBI JSC
on page 619.

Thereisno doubt that by the combined effect of Section 145 and
Section 168 of the Evidence Act, 2011 there is presumption of
regularity in respect of judicial or official Acts. That isto say
formal requisites for validity of al judicial or officia acts are
presumed to have been complied with until the contrary isproved.
See TheNigerian Air Forcev. Ex.wing Commander L. D. James
(2002) 12 SCNJ 380; Uchennav. Nwachukwu v. The Sate (2002)
7 SCNJ 230, Udom v. Umana (NO. 1) (2016) 12 NWLR (pt.
1526) Pg. 179; (2016) LPELR 40649 (SC), PD.P. v. .N.E.C.
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(2022) 18 NWLR (pt. 1863) Pg, 653, Atumav. APC & Ors(2023)
L PEL R- 60352(SC).

Now let us talk about the presumption in Section 133 (1) of the
EvidenceAct. Section 133(1) statesthat the burden of first proof
lies on the party against whom Judgment would be given if no
evidenceisadduced on either sideregard being had to presumption
that may arise on the pleading. The presumption arising fromthe
pleading of both partiesisthat INEC which witnessed the primary
asanofficial act declared that avalid Primary Electiontook place
inall thelocal governments...

In Shitta-Bey v. AG Federation (1978) 7 SCNJ 264 Pg.287, the
Supreme Court held that:

“Apart from what is called presumption of regularity
of official acts, there is the presumption that where
thereisno evidenceto the contrary, thingsare presumed
to have been rightly and properly done.”

See also Nig. Air Force v. James (2002) 12 SCN3 379 at 392.

The presumption is resorted to in respect of official acts where
thereisno evidenceto the contrary. Thus, there must be evidence
to the contrary before the presumption of regularity can be
rebutted. It isthe person who wantsto rebutregularity that leads
evidencefirst.

Intheinstant case, theA ppellant made certain assertionsregarding
the conduct of the 1% Respondent’s Primary Election and by the
provisions of law, he should adduce evidence to support these
assertions.
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If the Appellant claimsthat there was no Primary Election and
for that reason he did not have any result to. tender, there are no
restrictions on him to tender other Affidavit evidence from his
agentsinthewardsall over the state that would substantiate his
claim. No Court would pronounce Judgment in amatter in favour
of aClaimant who does not tender evidenceto support hisclaim.

Ontheother hand, the Respondents have produced evidencewhich
provethefact that the Primary Electionswereindeed conducted.
The 2™ Respondent tendered the Primary Election results and
Reports on the conduct of the Primary Election in the various
local governments duly signed by its electoral officers. In the
peculiar circumstances of this case being a pre-election matter
there is a presumption of regularity of the results released by
INEC whichwere pleaded, this presumption based onthe pleadings
must then be rebutted by the A ppellant. See Lawal v. APC (2019)
3NWLR (pt. 1658) Pg. 86 at 105-106, All Progressives Congress
v. Bashir Sheriff & Ors(2023) LPELR-59953(SC). | do not think
the Courts bel ow misdirected themsel ves asto the placement of
thelegal burden of proof ontheAppellant. | aso do not think that
the Appellant adduced enough evidenceto persuade the Court to
give Judgment in hisfavour.

| SSUE 2

Whether the Appellant’s petition contains criminal
allegations which must be proved beyond reasonable
doult.

Onthisissue, Learned Senior Counsel for the Appellant argued
that since his caseisthat the Primary Election did not take place
inany of the 239 wards consequent upon which he deposed that
therewereno resultsto be collated, hisobligation to proveforgery
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can only arise after the Respondents had been able to come up
with the 239 ward results. Appellant’s Counsel argued that the
Court should apply the doctrine of severance in this matter.
Counsel argued that the allegation of crimein paragraphs 8, 25
and 26 isforgery, and it does not arise for determination in the
case a hand in the 228 wards, it can only come into play in 11
wards if it is agreed that the mere provision of a unit result is
sufficient prima facie evidence that an election has taken place
in such award. Counsel argued that the election materials were
diverted from the headquarters of the ward to some local
government chairmen and local government party chairmen.
Learned Senior Counsel argued that afictitiousfigure of 763 was
allotted to the Appellant.

On the other hand, Counsel for the 1% Respondent emphasized
that Appellant’s alegations are criminal in nature and must be
proved beyond reasonable doubt. Learned Counsel relied on
Obitude v. Onyesom Community Bank Ltd (2014) 9 NWLR (pt.
1412) Pg. 352, Yakubu v. Jauroyel & Ors(2014) 4 S.C (pt 1) Pg.
88. Counsel argued that the averment in the Affidavit of the
Appellant cannot be sufficient proof of the allegations of crime
made by the Appellant asit was countered by the evidence of the
1% Respondent.

The 2™ Respondent’s Counsel in its own brief countered the
Appellant on hisargument on the principle of severance. Learned
Counsel argued that the criminal allegations cannot be severed
fromthecivil caseasthey areintertwined. Counsel relied heavily
on Gurundi v. Nyako (2014) 2 NWLR (pt.1391) Pg. 211. Counsdl
relying on Gurundi v. Nyako (Supra) also argued that the Court
can only adopt the doctrine of severance wherethe party seeking
it must have applied formally on record stating the reason for its
application.
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Counsel for the 3 Respondent argued that the submission of the
Appellant that the Court below ought to have severed paragraphs
8, 25 and 26 of theAppellant’sAffidavit from the other depositions
inthe Affidavit, isacall for the Court to make out a casefor the
Appellant, which hasno placein our legal jurisprudence.

My Lords, theallegations of theAppellant areindeed criminal in
nature. | agree with the Court below when it held on page 1416-
1417 of the Record thus:

“To falsify is to alter so as to make false or to
misrepresent of forgewhichinmy view connotesto a
crime and thus diverting voting materials to private
residence wherein fictitious scores were rolled out
gualifiesasacriminal allegation. Asstated earlier the
€l ection matters are not exempt from the law that says
that allegation of crime in any proceedings must be
proved beyond reasonable doubt. See Adenigba & Anor
v. Onwworare & Ors(2015) LPLER 40531 (CA)”

To begin an exposition on the standard of proof in criminal cases
at thispoint would amount to over flogging an agelong principle
of thishalowed Court. Itisalsotritethat proof beyond reasonable
doubt does not mean proof beyond all shadow of doubt. It sSimply
means establishing guilt with compelling and conclusive evidence.

| dare say that, the Appellant inthis case hasfailed to support his
allegationswith compelling and conclusive evidence. | agreewith
the Court below when it. held on page 22 of the Recordsthus:

“...However, inBuhari v. Obasanjo (2005) 13NWLR
(pt. 941), the apex Court has held that manipul ation or
alteration of election result isacrimina offence and
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the proof required is high that is, beyond reasonable
doubt.”

If theAppellant claimsthat theresults of the 11 wardswereforged,
it must first mean that, elections took place in those wards, and
secondly that, the original resultswere swapped, with theforged
copies. TheAppellant in paragraph 22 of hisAffidavit in Support
of the Originating Summons deposed to thefact that he had party
agents in all the 239 wards. By this fact, his agents must have
been a witness to the alleged falsification of results. How is it
that none of the agents deposed to an Affidavit in respect of these
allegations?

It isimpossible to apply the doctrine of severance in the instant
case. The civil and criminad elements in this case are so closdy
interwoven that nonecan stand onitsown. SeeUndiri v. Nyako (Supra)

The Court of law isan unbiased umpireand will continueto remain
so. The Court cannot take a party’s word for it. Any party who
makes an allegation must tender credible evidencein order to be
entitled to aJudgment initsfavour. If the Court succumbsto giving
Judgment infavour of any party who makescriminal allegations'in
electoral matters, it Will soon becomeaplay houseasall parties
who lose elections will adopt the system of formulating flimsy
allegations and bringing such before the Courts.

My Lords, there are alegion of authoritiesthat have established
the principlethat this Court will not disturb the concurrent findings
of the Courts below unlessthey have been shown to be perverse
and have occasioned amiscarriage of Justice. See All Progressive
Congress & Anor v. Godwin Nogheghase Obaseki & Ors(2021)
LPELR-55004 (SC), Adekunle Abdulkabir Akinlade & Anor V.
Independent National Electoral Commission & Ors (2019)
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LPELR-55090(SC), and Independent National Electoral
Commission (INEC) v. New Nigeria Peoples Party (NNPP)
(2023) LPELR-60154 (SC).

| agreewith thetrial Court and the Court below ontheir concurrent
findingsof fact and conclusionsof law on thisAppeal.

Inthe circumstances, thisApped isresolved against the A ppellant.
| abide by the order asto costsin the lead Judgment.

Appea dismissed.

JAURO JSC: | haveread the judgrnent of my Lord Emmanuel
Akomaye Agim, JSC and agree with my Lord's reasoning and
conclusion, to the effect that the Appeal is devoid of meit and
deserving of adismissal.

The contention of the Appellant right from thetrial Court up till
this Court is that the 1% Respondent failed to conduct its direct
gubernatorial Primary Elections in all wards of Kogi State, on
14" April, 2023. The two Courts bel ow found that the Appel lant
failed to adduce evidencein proof of hisclamsand allegations.
TheA ppellant however maintained that he had no duty to provea
negative assertion and that the burden of proof isontheAppellants
to provethat thedirect gubernatorial Primary Election took place.
In other words, he sought to shift the burden to the Respondents
to disprove hisassertion that direct Primary Electionwasnot held.

With respect, the position maintained by theAppdl lant isuntenable
in the light of Section 133(1) of the Evidence Act, 2011 which
imposes the burden of first proving existence or non-existence
of a fact on the party against whom the Judgment of the Court
would be given if no evidence were produced on either side,
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regard being had to any presumption that may arise on the
pleadings. It therefore meansthat in appropriate Situations, aparty
maly bear the burden of proving anegative assertion, or to usethe
language, if the Evidence Act, the burden of proving the non-
existenceof afact,. Inthe case, at hand, the burden of proving the
non-conduct of direct Primary Election by the 1% Respondent
was on the A ppellant who made that assertion.

TheAppellant having not discharged the burden of proof placed
on him by law, therewas nothing for the Respondentsto disprove.
See Adamu v. Nigerian Airforce & Anor (2022) LPELR - 56587
(SC); Jolayemi & Orsyv. Olaoye & Anor (2004) LPELR - 1625
(SO).

Inconclusion, | joinmy learned brother in holding that the A ppeal
lacks merit and ought to be dismissed, it is hereby dismissed. |
abide by the order madein the lead Judgment asto costs.

ABUBAKAR JSC: | had the privilege of reading in draft the
leading Judgment prepared and rendered in this Appea by my
learned brother, AGIM, JSC, My L earned brother sufficiently dealt
with al theissues submitted for determination by the contending
parties.

Just by way of supporting the position of the Jaw, | wishtoadd a
few wordsof fortification. The A ppellant strenuously contended
at all levelsthat the 1 Respondent in thisAppeal did not conduct
Primary Electionsinall thewardsin Kogi State conducted onthe
14™ day of April 2023. That Appellant said he suffered serious
disadvantage dueto the influence of theincumbent Governor of
the State, who according to the Appellant used the chairmen of
the Local Government to cook fictitiousscoreson theresult sheets
in favour of the 3 Respondent. The Appellant felt sincerely
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aggrieved by this and therefore filed an action challenging the
conduct of the Primary Electionsthat saw the emergence of the
3 Respondent.

Thetria and theintermediate Courtsall found infavour of
the Respondentsin other words, the A ppeal isagainst concurrent
findingsof facts. Appellant therefore madefor this Court by way
of Appeal against the concdrrent findings. Thelaw iswell settled
that this Court cannot tinker with concurrent findings of facts
unless the findings are out, and out perverse and exceptional
circumstances are shown to justify interference see: Ferodo
Limited v. Ibeto Industries Limited (2004) LPELR-1275 (SC).

The Appellant clearly failed to show that the concurrent
findings are perverse, and thelaw iswell settled that the burden
of establishing the existence or otherwise of afact ison the party
alleging the existence or otherwise of that fact, theAppellant failed
to support hisallegationsand claimsthat direct Primary Elections
did not hold, hisfailure to prove that fact isfatal to hisAppeal.
ThisCourt cannot activate and apply itsAppel late Jurisdiction to
review the Judgment of thelower Court unlessthe Appellant gives
good and compelling reasonsto prompt i ntervention by thisCourt,
intheinstant Appeal | find no scintilla of reason to hold that the
Appellant has anything useful to urge this Court, the Appedl is
therefore frivolous and vexatious, it deserves to be dismissed, |
thereforejoin my learned brother in holding that the A ppeal lacks
merit and it is hereby dismissed. | affirm the Judgment of the
lower Court delivered on the 18" day of August 2023 in Appeal
number, and abide by all consequentia ordersmadeintheleading
Judgment.

Appea dismissed
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ALL PROGRESS VESCONGRESS
V.
OJUKWU CHIKAOSOLU
(TRADINGUNDERTHENAMEANDSTYLE
OF OJUKWU CHIKAOSOLU & CO.)
COURT OF APPEAL OF NIGERIA
E. O.WILLIAMS-DAWODU JCA (Presded)
JAMILUYAMMAMA TUKUR JCA (Read the Lead Judgment)
UGOCHUKWUA. OGAKWU JCA
CA/ABJCV/713/2022
TUESDAY, 8™ AUGUST, 2023

EVDIENCE- Judgment of Court - Party who seeks - Sufficient
evidence therefor - Onus on to tender.

LEGAL PRACTITIONER- Bill of chargesof —Required contentsof.

LEGISLATION- General provisions on an issue - Specific
provision there in — Whether overrides.

PRACTICE AND PROCEDURE- Pre-Undefended list- Action
there under - Defendant in — What must established to
ground transfer of to general cause list.
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PRACTICE AND PROCEDURE- Undefended list procedure -
Liquidated sum - Factors which determine.

PRACTICE AND PROCEDURE- Undefended list procedure -
Liquidated money demand - What constitutes.

PRACTICE AND PROCEDURE-Undefended list procedure -
Action filed thereunder - Statutorily prescribed
procedure therefor.

STATUTE- Evidence Act, 2011, Sections 131-134 - Claimant
thereunder - Liquidated money demand - Money being
claimed - Onus on to establish that it is.

STATUTE- High Court of FCT, Abuja, Civil Procedure Rules,
2018 - Undefended list procedure - Matter- Formal
application to set thereunder - Claimant — Whether
mandated to file.

UNDEFENDED LIST PROCEDURE —Action filed thereunder -
Satutorily prescribed procedure therefor.

UNDEFENDED LIST PROCEDURE- Action there under -
Defendant in — What must to ground transfer of to
general cause list.

UNDEFENDED LIST — Claimant thereunder - Liquidated
money demand - Money being claimed - Onus on to
establish that it is — Sections 131-134, Evidence Act,
2011 Considered.

UNDEFENDED LIST PROCEDURE - Liquidated sum- Factors
which determine.
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UNDEFENDED LIST PROCEDURE —Liquidated money demand
- What constitutes.

UNDEFENDED LIST PROCEDURE- Matter - Formal
application to set thereunder - Claimant - Whether
mandated to file — Order 35, High Court of Federal
Capital Territory, Abuja Civil Procedure Rules, 2018
Considered.

UNDEFENDED LIST PROCEDURE —Natureof.

| ssues:

1. Whether thetrial Court properly assumed jurisdiction
to enter and hear the Respondent’s Suit under the
Undefended List or in entertaining the Suit at all.
(Grounds 2,3 & 4)

2. Whether onthe state of the affidavit evidence before
the trial Court, the Court was right to have entered
judgment for the Respondent against the Appellant
for the reliefs claimed in the Suit under the
Undefended List or at all. (Grounds5, 6, 7, 8& 9)

Facts:

The Respondent, a Lega Practitioner claimed that he
rendered professional servicesto theA ppellant and heforwarded
separate bills of charges to the Appellant, but that the letters
refunded to pay same. The Respondent thereforefilled an action
intheHigh Court of FCT under the undefended list, seeking order
for his professional fees with post Judgment interest. The
Appellant filed a notice of intention to defend. The trial Court
discountenanced the notice of intention to defended and granted
Respondent’s claims. Aggrieved, the Appellant appealed to the
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court of Appeal on groundsthat thetrial Court erred in assuming
Jurisdiction to determine Respondent’s action
The Statute considered inthe Appea are

- Order 35 of the High Court of the Federal Capital Territory,
Abuja Civil Procedure Rules, 2018, which containsthe procedure
for undefended list are herein reproduced thus:

“1. (1) Where an application in Form 1, as in the
Appendix ismadetoissueawrit of summonsin
respect of aclaim to recover adebt or liquidated
money demand, supported by an Affidavit stating
the grounds on which the claim is based, and
stating that in the Deponent’s belief there is no
Defencetoit, the Judge in chambers shall enter
the suit for hearing in what shall be called the
“Undefended List”.

(2) A Writ of Summons for a suit in the undefended
list shall contain the return date of the writ.

2. A claimant shall deliver to aregistrar on the issue of
the Writ of Summons, as many copies of the
supporting Affidavit, as there are parties against
whom relief is sought, for service.

3. (1) Where a party served with the writ delivers to
registrar, before 5 days to the day fixed for
hearing, a notice in writing that he intends to
defend the suit, together with an Affidavit
disclosing adefence on the merit, the Court may
give him leave to defend upon such terms asthe
Court may think just.
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(2) Whereleaveto defend isgiven under thisRule, the
action shall beremoved from the Undefended List
and placed ontheordinary CauseList; and the Court
maly order pleadingsor proceed to hearing without
further pleadings.

4. Where a Defendant neglects to deliver the notice
of defenceand an Affidavit prescribed by Rule 3(1)
or isnot given leaveto defend by the Court the suit
shall be heard as an undefended suit and Judgment
given accordingly.

5. A Court may cal for hearing or requireoral evidence
where it feels compelled at any stage of the
proceedingsunder Rule4.”

- Section 16(1), (2)(a) & (b) of the Legal Practitioners Act, Cap.
L. 11 Laws of the Federation of Nigeria, 2004 applicable as at
thetimethebill of chargeswas sent. The section providesthus:

(1) Subject to the provision of this Act, a Legal
Practitioner shall be entitled to recover his charges
by actioninany Court of competent Jurisdiction.

(2) Subject asaforesaid, alegal Practitioner shall not
be entitled to begin an action to recover hischarges
unless. (a) a bill for the charges containing
particularsof the principal itemsIncludedinthe bill
and signed by him, or on the case of afirm by one of
the partners or in the name of the firm, has been
served on the client personally or left for him at last
addressasknownto thelegal practitioner or sent by
post addressto the client at that address; and (b) the
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period of one month beginning with the date of
delivery of the bill has expired.

Held: (Allowing the Appeal)
1. Nature of undefended list procedure.

The Undefended list procedure as a mode of
summary Judgment is sui generis, applicable
in the Federal Capital Territory Abuja and
some other States. It is a simple procedure
devoid of complexity of full trial and allows
the claimant to obtain justice without the
rigour of havingto go through thewholehog
of delayed litigation which usually takes
much time and resources. Once there is a
claim for a liquidated money demand, the
Claimant is expected to make an application
using the undefended list procedure as
availablein the Rules of the Court. [Pp. 101-
102, Paras. G-B]

2. Purport of undefended list and onus on
Defendant there under.
The essence of undefended list isto savethe
scarcejudicial timewherethe Defendant has
no reasonable defence to the claims of the
Claimant. The Defendant in undefended list
IS expected to raise a genuine defence and
not a sham defence or needlesstechnicality.
Nkwo Market Comm. Bank (Nig) Ltd v Obi,
Atagbuba & Co v Gwa, Fagbohun v Leye,
Madewell Products v Citibank (Nig) Ltd. [P.
102, Paras. B-C]
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3. What Defendant in an action under the
undefended list must contain establish to grow
transfer of to general cause list.

In order to convincethe Court to transfer the

suit to the General Cause List, the Defendant

must, in his Affidavit disclosing a defence,

among other things “condescend upon

particulars’ and deal specifically with the

Plaintiff’s claim by stating clearly and

concisely what thedefenceisand thefactsrelied

upon in support.

In sum, the principal requirements for the

application of theaboveisthat:

1. TheDefendant hasno defense; and

2. The Plaintiff is claiming for debt or
liguidated money demand. [Pp. 102-103,
Paras. H-B]

4.  Whether a Claimant is mandated to file a formal
application to say a maters down under the
undefended list, Order 35, High Court of Federal
Capital Territory, Abuja Civil Procedure Rules,
2018 Considered.

Per Tukur JCA; [P. 94, Paras. A-H]

Learned Counsel for theAppellant argued that
by virtueof the provisionsof Order 35 Rule 1 of
the Rules of thetrial Court, thetrial Judge can
only competently place or enter a Suit for
hearing under the Undefended list upon
fulfilment of certain conditions duly stated
therein and that thesuit which led tothisappeal
failed to meet with three conditions, that is
that: (i). There must be an application to the
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Court praying for the issuance of a Writ of
Summons; (ii). The claim in the Writ must
relateto or bein respect of recovery of a debt
or liquidated money demand; and that (iii).
There must have been an express judicial
determination by thetrial Court that theclaim
in the Writ isto recover a debt or liquidated
money demand suitable for placement under
the Undefended List. Counsel stressed that
where the trial Court fails to make a prior
judicial determination that the suit is one
suitable for placement or hearing under the
Undefended list, the suit will be incompetent
thereby depriving the trial Court of
Jurisdiction to hear it and enter Judgment
thereon under the Undefended List regardless
of whether or not the Defendant filed a Notice
of Intention to Defend with an Affidavit
disclosing a defence on the merit, asfailureto
do so will amount to placing the burden of
proof on the Defendant contrary to the
provisionsof Sections 133 - 136 of the Evidence
Act, 2011 and amount to a breach of the
Defendant’sright tofair hearing, which would
render any Judgment a nullity.

The specific provisionsof Order 35 of the High
Court of the Federal Capital Territory, Abuja Civil
Procedure Rules, 2018, which contains the
procedure for undefended list are herein
reproduced thus:“ 1. (1) Where an application
in Form 1, asintheAppendix ismadetoissuea
Writ of Summons in respect of a claim to
recover a debt or liquidated money demand,



80 Modern Weekly Law Reports 26 February, 2024

supported by an Affidavit stating the grounds
on which theclaimisbased, and stating that in
the Deponent’s belief there is no defenceto it,
the Judge in chamber s shall enter the suit for
hearingin what shall becalled the* Undefended
List”.

(2) A Writ of Summons for a suit in the
undefended list shall contain thereturn date of
the writ.

2. A Claimant shall deliver to a registrar on
the issue of the Writ of Summons, as many
copiesof thesupporting Affidavit, asthereare
parties against whom relief is sought, for
service.

3. (1) Where a party served with the writ
deliversto registrar, before 5 days to the day
fixed for hearing, a notice in writing that he
intends to defend the suit, together with an
Affidavit disclosing a defence on the merit, the
Court may give him leaveto defend upon such
termsasthe Court may think just.

(2) Where leave to defend is given under this
Rule, the action shall be removed from the
Undefended list and placed on the ordinary
cause list; and the Court may order pleadings
or proceed to hearing without further
pleadings.

4. Where a Defendant neglects to deliver the
Notice of Defence and an Affidavit prescribed
by Rule 3(1) or isnot given leave to defend by
the Court the suit shall be heard as an
undefended suit and Judgment given
accordingly.
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5.A Court may call for hearing or requireoral
evidence where it feels compelled at any stage
of the proceedingsunder Rule4.”

The above procedure is very simple and
straightforward, in line with the intention
behind the special procedure. It isimmediately
clear that there is no need for a special
application, nor a formal judicial
determination, other than what is done in
chambers and is evidenced by marking of the
writ as“undefended” as was donein the case
that culminated in thisAppeal. It isindeed true
that wherever the law gives a definite
procedure to follow before a matter can be
deemed to be properly instituted or where a
condition precedent to the institution of an
action is given, either by law or agreement of
the parties, failure to comply with such
procedure or condition precedent means that
the Court would not havetheneeded authority
(Jurisdiction) to hear the matter, the so
called conditions to the proper filing of
an action under the undefended list as
argued by the Appellant do not exist and
as such, cannot inure to invalidate the
Jurisdiction of thelower Court to hear the
matter. What therules of the lower Court
requiresisan Affidavit accompanying the
writ, not a formal application and the
determination as to the suitability or otherwise
of a newly filed suit for the undefended list
procedur eistobedoneby theJudgein Chambers.
[Pp. 103-106, Paras. C-F]
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5. Satutorily prescribed procedure for action filled
under undefended list.
Per Tukur JCA; [Pp. 105-106, Paras. A-C]
The Supreme Court in the case of Bank of
I ndustry Ltd. v. Obeya (2021) L PEL R-56881 (SC)
(Pp 23- 25 ParasE - F) per Helen Moronkgji
Ogunwumiju, JSC gave an exposition on what
undefended list in FCT, Abujaentailsthus:
“In this instant case, the matter is listed
under the undefended list. Whenever an
application ismadeto a Court for theissue
of aWrit of Summonsin respect of a claim
to recover a debt or liquidated money
demand and theapplication issupported by
an affidavit stating that in the Deponent’s
belief there is no defence to the Plaintiff’s
claim, the Court shall if satisfied that there
aregood groundsfor believingthat thereis
no defence to the claim, enter the suit for
hearing in what shall be called the
undefended list. By Order 21 Rule 3 of the
Federal Capital Territory, Abuja High
Court Civil Procedure Rules, 2004, if the
party served with theWrit of Summonsand
Affidavit deliversto the Registrar not less
than 5daysbeforethedatefixed for hearing
anoticein writingthat heintendsto defend
thesuit, together with an Affidavit disclosing
a defence on the merit, the Court may give
him leave to defend upon such termsasthe
Court may think just. Hence, where leave
to defend is given the action shall be
removed from the Undefended List and
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placed on the Ordinary or General Cause
List. Thereafter, the Court may order
pleadings or proceed to hearing without
further pleadings. Where any Defendant
neglects to deliver the Notice of Defence
and Affidavit prescribed or isnot given leave
to defend by the Court, the suit shall be
heard asan undefended suit, and Judgment
given thereon, without calling upon the
Plaintiff to Summon witnesses before the
Court toprovehiscaseformally. See Order
21 Rule 4 of the Federal Capital Territory;
Abuja High Court Civil Procedure Rules,
2004. The Appellant failed to put up any
defence before the trial Court but rather
filed a Preliminary Objection to the suit
neglecting its defence to the claim. This
presumesthat the Appellant had no defence.
Therefore, when a matter is on the
undefended list, thereisnoneed to summon
witnesses at all. It is basically decided on
Affidavit evidence. See Obaro v. Hassan
(2013) BNWLR (pt. 1357) Pg. 425; Massken
Nig. Ltd.”
See: Ekaete v. UBN Plc (2014) LPELR-23111
(CA); Kingtony Ventures(Nig) Ltd & Anor v. E-
BarcsMicroFinanceBank Ltd (2022) LPELR -
57087(CA); and lbeto & Anor v. Oguh (2022)
L PEL R-56803(CA).

What Constitute liquidated Demand.
“ A liguidated demand isadebt or other specific
sum of money usually due and payable and its
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amount must be already ascertained or
capable of being ascertained asamerematter
of arithmetic without any other or further
investigation. Whenever, therefore, the
amount to which a Plaintiff isentitled can be
ascertained by calculation or fixed by any
scale of charges or other positive data, it is
said to be ‘liquidated’ or made clear. Again,
wherethepartiesto acontract, aspart of the
agreement between them, fix the amount
payable on the default of one of them or in
the event of breach by way of damages, such
sum isclassified asliquidated damageswhere
it isin the nature of a genuine pre-estimate
of the damage which would arise from
breach of the contract so long as the
agreement isnot obnoxiousasto constitute
a‘penalty’ and it ispayableby thepartyin
default. The term is also applied to sums
expressly made payable as liquidated
damagesunder a statute.” Majav Samouris.
[P. 107, Paras. B-G]

7. Factors determining liquidate sum.
“Itisnow clear that thefactorsfor determining
aliquidated sum are asfollows:
() The sum must be arithmetically
ascertainable without further investigation.
(b) Ifitisinreferencetoacontract, theparties
to samemust have mutually and unequivocally
agreed on afixed amount payableon breach.
(c) Theagreed and fixed amount must beknown
prior tothe breach.”
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See: Onyima Global Resources | nvestment (Nig)
Ltbv. Ecobank (2022) L PEL R-57875(CA); GTI

Asset Management & Trust Ltd v Oyo State
Government & Anor (2022) L PEL R- 58765(CA);

and Coasterners I ntegrated (Nig) Ltd & Anor v.
Pillar Micro Finance Bank Ltd (2020) L PEL R-
52299(CA). [P. 108, Paras. A-D]

Required contents of a bill of charges of a legal
practitioners.

“A legal practitioner should be ableto present
a bill of charges which, among other facts,
should particularize his fees and charges, e.g.
(a) perusing documentsand giving pr ofessional
advice; (b) conducting necessary (specified)
inquiries; (c) drawingup theWrit of Summons
and Statement of Claim; (d) number of
appearances in Court and the dates; (e)
summarized statement of the work done in
court, indicating somepeculiar difficult nature
of thecase(if any) soastogiveaninsight tothe
client asto what he is being asked to pay for;
(f) the standing of Counsel at the bar in terms
of years of experience and/or the rank with
which he is invested in the profession) It is
necessary to indicate amount of fees against
each of these item:

Intheinstant case, wher ethe Respondent failed
itemise and give particulars of the various
leads of works done by him, the trial Court
erred in granting him the refers sought in
respect of . Rebold Ind Ltd v Magreola,
Oyekanmi v NEPA, SBN PIc v Opanubi, Comm.
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10.

for JusticevNgavan, Shior v Lower BenueRiver
Basin Dev. Authority, MRS Qil & CoLtdvBéllo.
[P. 111, Paras. B-F|

Whether general provision of law on anissue can
Supercede specific provision of law thereon.
The arguments of the Respondent on the
principle of law to the effect that failure to
answer formal correspondence/demand would
Congtituteadmission issound but asa general
principle would not override or supersedethe
specific provisions of the Legal Practitioners
Act. It was based on a similar reasoning that
the Supreme Court in In FBN Plc v. Maiwada
(2013) 5NWLR (pt. 1348) 444 at 497, held that
the provisions of the Companies and Allied
M atter sAct cannot beemployed to supplant the
legal requirement imposed by the legal
practitioners Act in the sense that the Legal
Practitioners Act provides specific provision
that governed that particular subject mater.
Thisposition was adopted by thisCourt in the
caseof Omini & Orsv. Yakurr LGA & Ors(2019)
L PELR-46300(CA). [Pp. 117-118, Paras. G-B]

Onus on Claimant under undefended list to
establish that the sumbeing claimed isliquidated
money demand, Sections 131-134, Evidence Act,
2011 considered.

By virtue of Sections 131-134, Evidence Act,
2011, a per son who hasbrought hisclaim under
theundefended list asprovided under therules
of the High Court must establish that the sum
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being claimed is either a debt or a liquidated
money sum, which is easily ascertainable.
Agbabiaka v First Bank, Akinsola v Eyinaya,
Peak Merchant Bank Ltd v Tilad Nig Ltd. [Pp.
116-117, Paras. F-A]

Nigerian Cases Referred to in the Judgment.
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TUKUR JCA (DdliveringtheL ead Judgment): Thisisan apped
against the judgment of the High Court of the Federal Capital
Territory, Abujain Suit No: FCT /HC/BW /CV /83/2022 delivered
on 16" June 2022 by Honourable Justice S. B. Belgore against
theAppellant.

Thefactsof thematter which led to thisAppeal isconnected to an
action instituted by the Respondent before thelower Court viaa
Writ of Summons brought under the undefended list sealed on
31 March, 2022, claiming the following:

1. Thesum of N140, 000, 000. 00 (One Hundred and
Forty Million Naira) only being the professional fees
owed to the Claimant by the Defendant for the
provision of legal services and representing the
Defendant’sinterest in:

a Suit No.: FCT/HC/1052/2021; Hon. Suleiman
Alhassan Svagwa v. Hon. Murtala Karshi A 17
Ors,

b. Suit No.: FCT/HC/CV/II11/2021: Abubakar
Usmanv. APC & 2 Ors;;

c. Appea No.: CA/ABJ766/2021; Hon. Suleiman
Alhassan Gwagwa v. Hon. Murtala Karsh & 17
Ors.

d. Cross-Appeal No.: CA/ABJ/766/2021; Mrs.
Sella Okotere & 6 Ors. v. Hon. Suleiman
Alhassan Svagwa All Ors.)

e. Appea No: CA/ABJCV/15/2022; Abubakar
Usmanv. APC & 2 Ors.
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f. Appea No: SC/1165/2021; Mrs. Sella Okotere
& 6 Ors. v. Hon. Suleiman Alhassan Gwagwa A
11 Ors.) and

0. Appea No.: SC/1233/2021; Mrs. Sella Okotere
& 6 Ors. v. Hon. Suleiman Alhassan Gwagwa
All ors.

2. Post Judgment interest on the Judgment sum at an
interest rate of 21% until the whole Judgment sum
isfully liquidated.”

In accordance with the lower Court’s rules, the Writ was
accompanied by an Affidavit of 22 paragraphs sworn to by the
Respondent wherein he deposed that hewasvarioudly briefed by
the Appellant and that he forwarded separate Bills of Charges of
N20,000,000.00 (Twenty Million NairaOnly) in respect of each
of theinstructionsto the Appellant. That sequel to the failure of
the Appellant to pay him the professional fees contained in the
said Bills of Charges amounting in the aggregate to
N140,000,000.00 (one hundred and forty million nairaonly) more
than 30 days after itsreceipt of the Bills of Charges, heinstituted
the instant Suit against the Appellant for the recovery of the
professional fees after serving a fina demand notice on it. In
response, the Appellant filed anotice of intention to defend and
supporting Affidavit.

Thelearned trial Judgment in aJudgment delivered on 16" June,
2022, held that therearenotriableissuesraisedinthe Appellant’s
Affidavit in support of its notice of intention to defend, that the
defence it purported to present was a sham and granted the
Respondent’sclaims.
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Dissatisfied with the above decision of the lower Court, the
Appellant appeal ed the Judgment vide Notice of Appeal dated and
filed on 21% June, 2022, with 9 grounds of appeal.

TheAppellant’s Brief of Argument isdated 9" August 2022 and
filed on 9" August 2022. The A ppellant’s Reply Brief of Argument
isdated and filed on 11" November 2022 but deemed as properly
filed on 6™ June 2023.

Appellants Counsel distilled two issuesfor determination to wit:

1. Whether the trial Court properly assumed
Jurisdiction to enter and hear the Respondent’s Suit
under the Undefended List or in entertaining the Suit
atal. (Grounds2,3& 4)

2. Whether onthe state of theAffidavit evidencebefore
the trial Court, the Court was right to have entered
Judgment for the Respondent against the A ppellant
for the reliefs claimed in the Suit under the
Undefended List or at all. (Grounds5, 6, 7, 8& 9)

The Respondent’s Brief of Argument is dated September 2022
and filed on 21% September, 2022. Respondent’s Counsel adopted
thetwo issuesas presented by Appellant’s Counsel.

The issues formulated by the Appellant’s Counsel are apt and |
therefore adopt them astheissuesfor determinationin thisApped.

| SSUE ONE
Whether thetrial Court properly assumed Jurisdiction
to enter and hear the Respondent’s Suit under the
Undefended List or in entertaining the Suit at all.
(Grounds 2,3 & 4)
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L earned counsel for the Appellant argued that by virtue of the
provisions of Order 35 Rule 1 of the Rules of the trial Couirt,
the trial Judge can only competently place or enter a Suit for
hearing under the Undefended List upon fulfilment of certain
conditions duly stated therein and that the suit which led to
this Appeal failed to meet with three conditions, that is that:
(). There must be an application to the Court praying for the
issuance of a Writ of Summons; (ii). The claim in the Writ
must relate to or bein respect of recovery of adebt or liquidated
money demand; and that (iii). There must have been an express
judicial determination by thetrial Court that the claim in the
Writ isto recover adebt or liquidated money demand suitable
for placement under the Undefended list Counsel stressed that
where the trial Court fails to make a prior judicial
determination that the Suit is one suitable for placement or
hearing under the Undefended List, the Suit will beincompetent
thereby depriving thetrial Court of Jurisdiction to hear it and
enter Judgment thereon under the Undefended List regardless
of whether or not the Defendant filed aNotice of Intention to
Defend with an Affidavit disclosing adefence on the merit, as
failureto do so will amount to placing the burden of proof on
the Defendant contrary to the provisions of Sections 133 -
136 of the Evidence Act, 2011 and amount to a breach of the
Defendant’s right to fair hearing, which would render any
Judgment anullity.

He relied on: Section 36(1) of the Constitution of the Federal
Republic of Nigeria, 1999 (as amended); Enye v. Ogbu (2003)
10 NWLR (pt. 828) 403 at pages422- 426 A - B (2002) LPELR-
7152 (CA) at pp. 10 - 20; Akingbade v. African Paints (Nig) Plc
(2008) LPELR - 8655 (CA) at p. 27; and Maley v. Isah (2000) 5
NWLR (pt. 658) 651 at pp. 663-666.
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Counsel submitted that in the matter that culminatedinthisApped,
thereisnothing in therecordsto show that beyond filing hisWrit
of Summons supported by an Affidavit, the Plaintiff made any
formal application before the trial Court to place or enter the
Suit for hearing under the Undefended list and that thereisnothing
to show that that thetrial Court made any judicial determination
that the claim in the Respondent’s Suit is for the recovery of a
debt or liquidated money demand suitablefor placement or hearing
under the Undefended list beforethetrial Judge marked the Writ
of Summonsat thetopthus, “MARKED ASUNDEFENDED AND
THE RETURN DATE IS 12 -05- 2022.” Counsel posited again
that failure to make this determination meant the lower Court
lacked Jurisdiction to hear the matter.

Counsel aso submitted that assuming the trial Court made a
judicial determination that the suit was suitablefor placement or
hearing under the Undefended list before marking or placing it
for hearing under the Undefended list as stated above, the Court
still lacked the Jurisdiction to have heard or determined the Suit
under the Undefended list becausein redlity, the claim in the Suit
isnot onefor therecovery of “adebt or liquidated money demand.
He pointed out that on the contrary, the claim in the Suit wasfor
the recovery of professional fees by the Respondent for the
provision of lega servicesand representing theA ppellant’sinterest
inseven judicia proceedingswhichisaclaim for “unliquidated
demand” or “unliquidated damages’ because there was no
agreement between the Appellant and the Respondent on the sum
to be paid as professional fees for services rendered. Counsel
posited that all the Respondent did in each of his seven Bills of
Charges, wasto merely state the number and title of the Suit or
Appeal being handled by him on behalf of the Appellant and stated
N20,000,000.00 asthe amount for legal representation in the Suit
or Appeal without more.
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He relied on: Denton - West v. Muoma (2009) LPELR - 8371
(CA) at p. 23 - 24; Muhammed & Anor v. Maglodan (Nig) Ltd
(2017) LPELR - 43191 (CA) at pp. 13 -15; G.M.O.N. & SCo
LTO. v. Akputa (2010) 9 NWLR (pt. 1200) 433 at pp. 463 - 464
H-C.

Learned Counsel also argued that was unsuitable for placement
and hearing under the Undefended list because the professional
fees claimed by the Respondent therein werelargely unearned as
even by the Respondent’sown showing, only one out of the seven
casesfor which he presented Bills of Charges had been concluded
or prosecuted up to Judgment, whilevirtualy al the other cases
were still pending or ongoing in various Courts, with Judgment
having been allegedly delivered in only one casethat is. Suit No:
FCT/HC/1052/2021 between Hon. Suleiman Alhassan Svaswa
v. Hon. Murtala Karshi & 17 Ors.

Counsdl posited that thetrial Court equally lacked the Jurisdiction
to have entertained or determined the Respondent’s Suit due to
non- compliance by the Respondent with the mandatory provision
of Section 16(1) & (2) of the Legal Practitioners Act, Cap LII
LFN, 2004 in that the seven Bills of Charges for professional
fees of N20,000,000.00 (twenty million naira only) each
amounting in the aggregate to N140,000,000.00 (one hundred
and forty million naira only) do not contain particulars of the
principal itemsincluded in the various Bills or amounting to the
said sum of N20,000,000.00 in each Bill.

Herelied on: Oyekanmi v. Nepa (2000) 15 NWLR (pt.690) 414
at pp. 431 - 432 H- A; NBA v. Gbenoba (2015) 15 NWLR
(Pt.1483) 585 at pp. 620 -621 C -A; and Popoola v. Akanbi &
Ors(2019) LPELP - 49178 (CA) at pp. 21.
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On the other hand, learned Counsel for the Respondent argued
that the Respondent duly complied with the procedurefor bringing
an action under the undefended list procedure of thetrial Court.
Counsel posited that contrary to the arguments of the Appel lant,
Order 35Rules1 & 2 of the High Court of FCT (Civil Procedure)
Rules 2018 do not require aformal application seeking leaveto
commence an action under the undefended list and there is no
requirement for atrial Judge to make aformal determination of
the suitability of an action for undefended list before marking the
processes as being for the undefended list.

Learned Counsel submitted that the cases of Enyev. Ogbu (2003)
10 NWLP (pt 828) 403 at pg 422-426; Akingbade v. African
Paints (Nig) Plc (2008) LPEL P- 8655 (CA) at P. 27; and Maley
v. Isam (2000) 5 NWLP(pt. 658) 651 at pg 663-666, relied upon
by the Appellant for its position is distinguishable from the facts
of thisAppeal because in Enye's case, the Respondent in filing
his suit did not aver in his Affidavit that the Appellant had no
defence to the Claim which was a requirement of the Rules of
AnambraHigh Court applicablein that case; thedecisionin Maley
v. Isah was based on an express provision of the Kaduna State
(Civil Procedure) Rules 1987 mandating a Plaintiff seeking to
issue awrit under the undefended list procedureto first bring an
application by way of amotion ex parte seeking the leave of the
Court. Counsel stressed that the A ppellant ought not be alowed
to import extraneous materialsinto the rules of the lower Court.

Herelied on: Johnson & Ors. v. Mobil Producing (Nig) Unlimited
& Ors(2009) LPELR-8280(CA); and Alogu & Orsv. Tura Int’l
Ltd Nigeria & Ors (2017) LPELR-42284 (CA).

Learned Counsel also argued that contrary to the Appellant’'s
submissions, the Respondent’s suit was for the recovery of a
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liquidated money demand, being one for the recovery of a debt
owed to the Respondent by the Appellant; the debt in question
being the professional fees for the provision of legal services
and for representing the Appellant’ sinterest in seven (7) judicia
proceedings in various Courts. Counsel submitted that the total
amount of N 140,000,000.00 crystallized into arecoverable debt
and aliquidated money demand upon theissuance and receipt of
therespective billsof chargeswithout any objection, even after a
reminder/demand for immediate payment after 30 days but the
Appellant further instructed the Respondent to prosecute the
Appeals arising from the matters in question. Counsel pointed
out that thelaw istritethat whenever abusiness|etter isnot replied
to by the recipient, the content of the letter is deemed admitted
and that the Appellant who had the opportunity to specifically
dispute the Respondent’ s hillswith relevant documents and other
materials in the Affidavit in support of its notice of intention of
defend, failed to do so, with the purported Affidavit so bereft of any
substancethat thetrial Court rightfully described sameasa*“ sham”.

He relied on: Akinsola & Anor v. Eyinnaya (2022) LPELR-
57284(CA); Advanced Coating Technology (Nig) Ltd. v. Express
International Plant Hire (Nig) Ltd. (2019) LPELR- 47833(CA);
and Joe Ige v Chief Amakiri (1976) 11 (SC) Pg. 1.

Counsel specifically referred to the case of RM.AF.C. v.
Onwuekveikpe (2009) 15 NWLR (pt. 1165) 592 for the
proposition that failure to respond to the bill of professional
charges and letters of demand from the Respondent meant the
sum in dispute had become adebt which the Appellant isdeemed
to have admitted.

Healso referred to the cases of : Denirol International Company
Limited v. Guaranty Trust Bank Plc (2019) L PEL R- 48965(CA);
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and Alhaji Isiyaku Yakubu Ent Ltd v. Teru (2020) 16 NWLR (pt.
1751) 505 (CA).

Counsel also argued that pursuant to Section 16 (1) (2) (a)(b) of
the Legal Practitioners Act, aclaim for the legal fees of alegal
practitioner crystallizes when asigned Bill of Charges has been
served personaly on the Client and the period of one month
beginning from the date of service hasexpired and not necessarily
under an agreement by parties and that the statutory period of one
month isaperiod when aClient who isaggrieved over the bill of
chargesof thelegal practitioner can respond inwriting and either
reject the bill or request for areview, which the Appellant failed
to do. Counsel posited that contrary to the Appellant’sargument,
all the seven cases in question are pre-election cases and they
have all been concluded as none of the casesis pending before
any Court of law; that full completion of instruction is not a
precondition to payment of legal feesand that having failedtoraise
the issue of non-completion of instruction at tria, the Appellant
cannot properly raisethe same on Appeal for thefirst time.

He relied on the cases of Oyo v. Mercantile Bank (Nig.) Ltd.
(1989) 3 NWLP (pt. 108) 213; and Offa L.G v Oladipo (2013)
11 WRN 124 at 142.

Counsel also argued that the Appellant’s assertions to the effect
that the Respondent did not comply with the condition precedents
in the Legal Practitioner’s Act do not hold water as the
Respondent’s Bill of Charges contained particulars of the
principal itemsincluded inthebill and signed by him asrequired
by the Legal Practitioners Act

He relied on: Akingbehin v. Thompson (2007) LPELR-
8168(CA); Thompson v. Akingbehin (2021) 16 NWLR (pt. 1802)
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283 (SC); and Guinness (Nig.) Plc v. Onegbeoan (2012) 15
NWLR (pt. 1322) 31.

In the reply brief, learned Counsel for the Appellant made the
following submissions:

The reasoning of this Court in the cases of Enye v.
Ogbe (Supra) and Maley v. Isah (Supra) isthat in
Undefended List procedure it is imperative for the
trial Court to first discharge the primary duty of
determining whether the actionisaproper oneto be
placed on the Undefended list and even where such
determinationismade by the Court, but theclaimin
the Suitisnot onefor recovery of adebt or liquidated
money demand, the Court will lack the competence
or Jurisdiction to entertain the Suit under the
Undefended list regardless of whether or not the
Defendant filed a Notice of Intention to defend the
Suit together with an Affidavit disclosing adefence
on the merit.

That since the Respondent did not respond to the
Appellant’ sargument that thefeeswere unliquidated
damages because there was no agreement asto fees
and the Respondent had not laid claim to any such
agreement, then the Respondent is deemed to have
admitted said arguments. Hereferred to: Maersk Line
& Anor v. Addide Investments Ltd & Anor (2002)
LPELR-1811 (SC) at pp. 36-37; and Skye Bank v.
GTB (2020) LPELR - 50529 (CA) at pp. 14-15.
Themain rationale behind thedecisionin GM.O.N.
& S & Co. Ltd. v. Akpauta (2010) 9 NWLR (pt.
1200) 433. 463 - 464 wasthat there was no averment
in the said Affidavit in support which showed that
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there was an agreement for payment of the sum
claimed at any material point intime, whichwasthe
samerationalefor the decision of thisCourt in Soba
v. Abdullahi (2013) LPELR 22603 (CA) at pp. 26 -
27 equally citedintheAppellant’sBrief of Argument,
The decisions in the cases cited by the Respondent
dealing with admission of adebtor by conduct arising
from the debtor’sfailureto respond to ademand | etter
from the creditor for the payment of a debt are not
applicable to the facts and circumstances of this
Appeal asthesituation hereislawyer and client, and
thegeneral principleof law cited by the Respondent
that failure to respond to a business letter which by
nature of its content requires aresponse amountsto
an admissionisnot absolute, with thisAppeal falling
under the exception duetoitsnatureasargued inthe
Brief of Argument. He argued that the case of
R.M.A.F.C v. Onwuekweikpe (2009) 15 NWLR (pt.
1165) 592 relied upon by the Respondentishighly
distinguishable from the instant case because the
Appellant in that case did not file a Notice of
Intention to Defend together with an Affidavit to
challenge the facts deposed to in the Affidavit in
support of the Writ choosing only to disputethe said
facts at the Appeal stage when the trial Court had
already acted on them.

RESOLUTION OF | SSUE ONE

The Undefended list procedure asamode of summary Judgment
ISsui generis, applicable in the Federal Capital Territory Abuja
and some other States. It is a simple procedure devoid of
complexity of full trial and allows the claimant to obtain justice
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without therigour of having to go through thewhole hog of delayed
litigation which usualy takesmuch timeand resources. Oncethere
isaclamfor aliquidated money demand, the claimant isexpected
to make an application using the undefended list procedure as
availablein the Rules of the Court. The essence of undefended
lististo savethe scarcejudicial timewherethe Defendant hasno
reasonable defenceto the claims of the Claimant. The defendant
inundefended list isexpected to rai se agenuine defence and not
asham defence or needlesstechnicality.

The Supreme Court in the case of Nkwo Mar ket Community Bank
(Nig) Ltd v. Obi (2010) LPELR-2051 (SC) (Pp 29 - 30 Paras G -
B), Per, Ikechi Francis Ogbuagu, JSC, reiterated the purpose of
the undefended list procedurethus:

“... this is also settled that the purpose of the
procedure under the Undefended list, is to enable
the plaintiff obtain Summary Judgment without trial,
where his caseg, is patently clear and unassailable.
See the cases of Cow v. Casey (1949) 1 K.B. 481 and
Sodipo v. Lemninkainen damp; ors. (1986) NWLR
(pt.15) 220. It is not however, designed to shut out a
Defendant who can show that thereisatriableissue.
See the case of Nishizawa v. Jethwani (1984) 12 S.C.
124/234.”

See: Ataguba & Co. v. Gura (Nig) Ltd (2005) L PEL R-584(SC);
Fagbohun v. Ogunleye (2014) LPELR-22453(CA); and
Madewell Products Ltd & Anor v. Citibank Nig (2014) LPELR
-22421 (CA).

In order to convince the Court to transfer the suit to the General
Cause List, the Defendant must, in his Affidavit disclosing a
defence, among other things’ condescend upon particulars’ and
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deal specifically with the Plaintiff’s claim by stating clearly and
concisaly what the defenceisand thefactsrelied upon in support.

Insum, the principal requirementsfor the application of the above
Isthat:
1. TheDefendant hasno defense; and
2. ThePlantiff isclaimingfor debt or liquidated money
demand.

The specific provisions of Order 35 of the High Court of the
Federal Capital Territory, Abuja Civil Procedure Rules, 2018,
which contains the procedure for undefended list are herein
reproduced thus:

“1. (1) Wherean gpplicationin Form 1, asintheAppendix is
madetoissueawrit of summonsin respect of aclam
to recover a debt or liquidated money demand,
supported by anAffidavit stating thegroundsonwhich
theclamisbased, and stating that in the Deponent’s
belief thereisno defencetoit, the Judgein chambers
shall enter the suit for hearing inwhat shall becalled
the“Undefended list”.

(2) A Writ of Summonsfor asuit in the undefended list
shall contain the return date of the writ.

2. A Claimant shall deliver to aregistrar on the issue
of the Writ of Summons, as many copies of the
supporting Affidavit, asthereare partiesagainst whom
relief is sought, for service.

3. (1) Where a party served with the writ delivers to
registrar, before 5 daysto the day fixed for hearing, a
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notice in writing that he intends to defend the suit,
together with an Affidavit disclosing a defence on
the merit, the Court may give him leave to defend
upon such termsasthe Court may think just.

(2) Whereleaveto defend Isgiven under thisRule, the
action shall be removed from the Undefended list
and placed onthe ordinary Cause List; and the Court
may order pleadings or proceed to hearing without
further pleadings.

4. Where a Defendant neglectsto deliver the Notice of
Defenceand an Affidavit prescribed by Rule 3(1) or
isnot given leaveto defend by the Court the suit shall
be heard as an undefended suit and Judgment given
accordingly.

5. A Court may call for hearing or require oral evidence
where it feels compelled at any stage of the
proceedingsunder Rule4.”

The above procedureisvery ssmple and straightforward, inline
with theintention behind the specia procedure. Itisimmediately
clear that thereisno need for a special application, nor aformal
judicial determination, other than what isdonein chambersandis
evidenced by marking of thewrit as“undefended” aswasdonein
the casethat culminated inthisAppeal.

The Supreme Court in the case of Bank of Industry Ltd. v. Obeya
(2021) LPELR-56881 (SC) (Pp 23 - 25 Paras E - F) per Helen
Moronkeji Ogunwumiju, JSC gave an exposition on what
undefended listin FCT, Abujaentailsthus:
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“In this instant case, the matter is listed under the
undefended list. Whenever an applicationismadetoa
Court for theissue of aWrit of Summonsin respect of
aclamto recover adebt or liquidated money demand
and the applicationissupported by an Affidavit stating
that inthe Deponent’sbelief thereisno defenceto the
Plaintiff’sclaim, the Court shall if satisfied that there
aregood groundsfor believing that thereisno defence
totheclaim, enter the suit for hearing in what shall be
called the undefended list. By Order 21 Rule 3 of the
Federal Capital Territory, Abuja High Court Civil
Procedure Rules, 2004, if the party served with the
Writ of SummonsandAffidavit deliversto the Registrar
not lessthan 5 days before the date fixed for hearing a
notice in writing that he intends to defend the suit,
together with an affidavit disclosing adefence on the
merit, the Court may give him leave to defend upon
such terms asthe Court may think just. Hence, where
leave to defend is given the action shall be removed
from the Undefended list and placed on the Ordinary
or General causelist. Thereafter, the Court may order
pleadings or proceed to hearing without further
pleadings. Where any Defendant neglectsto deliver the
notice of defence and Affidavit prescribed or is not
given leave to defend by the Court, the suit shall be
heard as an undefended suit, and Judgment given
thereon, without calling upon the Plaintiff to summon
witnesses beforethe Court to prove hiscaseformally.
See Order 21 Rule 4 of the Federal Capital Territory;
Abuja High Court Civil Procedure Rules, 2004. The
Appellant failed to put up any defence beforethetrial
Court but rather filed a Preliminary Objection to the
suit neglecting itsdefence to the claim. Thispresumes
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that the Appellant had no defence. Therefore, when a
matter is on the undefended list, there is no need to
Summon Witnesses at al. It is basically decided on
Affidavit evidence. See Obaro v. Hassan (2013) 8
NWLR (pt. 1357) Pg. 425; Massken Nig. Ltd.”

See: Ekaete v. UBN Plc (2014) LPELR-23111 (CA); Kingtony
Ventures (Nig) Ltd & Anor v. E-Barcs Micro Finance Bank Ltd
(2022) LPELR -57087(CA); and Ibeto & Anor v. Oguh (2022)
LPELR-56803(CA).

It isindeed truethat wherever thelaw givesadefinite procedure
to follow before amatter can be deemed to be properly instituted
or where a condition precedent to the ingtitution of an action is
given, either by law or agreement of the parties, failureto comply
with such procedure or condition precedent meansthat the Court
would not have the needed authority (Jurisdiction) to hear the
matter, the so called conditions to the proper filing of an action
under the undefended list asargued by the Appellant do not exist
and assuch, cannot inureto invalidatethejurisdiction of thelower
Court to hear the matter. What therules of thelower Court requires
Is an Affidavit accompanying the writ, not aformal application
and the determination asto the suitability or otherwise of anewly
filed suit for the undefended list procedure isto be done by the
Judgein Chambers.

Having decided that there was no need for aformal application
before the lower Court could decide that the matter was suitable
for undefended list procedure in the way it did, the next port of
call is the question as to whether the claim was for a debt or
liquidated money demand as provided for by therulesof thelower
Court. A liquidated money demand hasbeen described asan amount
of money that could be ascertained by calculation, or fixed by any
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scale, or other positive dataor mathematics. When the amount to
be recovered depends on circumstances and isfixed by opinion
or estimate, it issaid not to beliquidated. The Apex Courtinthe
celebrated case of Maja v. Samouris (2002) LPELR-1824(SC)
(Pp21- 22 ParasF- C), per Anthony Ikechukwu Iguh, JSC, defined
aliquidated money demand thus:

“A liquidated demand is a debt or other specific
sum of money usually due and payable and its
amount must be already ascertained or capable of
being ascertained as a mere matter of arithmetic
without any other or further investigation.
Whenever, therefore, the amount to which a
Plaintiff is entitled can be ascertained by
calculation or fixed by any scale of charges or other
positive data, it is said to be ‘liquidated’ or made
clear. Again, wherethe partiesto a contract, as part
of the agreement between them, fix the amount
payable on the default of one of them or in the
event of breach by way of damages, such sum is
classified as liquidated damages whereitisinthe
nature of a genuine pre-estimate of the damage
which would arise from breach of the contract so
long as the agreement is not obnoxious as to
constitutea‘ penalty’ and it ispayable by the party in
default. Theterm isalso applied to sums expressly
made payabl e asliquidated damages under astatute.”

The Supreme Court in the case of Wema Securities & Finance
Plc v. Nigeria Agricultural Insurance Corp (2015) LPELR-
24833(SC) (Pp 75 - 75 Paras B- F), per John Afolabi Fabiyi, JSC
gave helpful pointers to what would be regarded as liquidated
damagesthus:
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“It is now clear that the factors for determining a
liquidated sum are as follows (&) The sum must be
arithmetically ascertainable without further
investigation, (b) If itisin referenceto acontract, the
partiesto same must have mutually and unequivocally
agreed on afixed amount payable on breach, (c) The
agreed and fixed amount must be known prior to the
breach.”

See: Onyima Global Resources|nvestment (Nig) Ltd v. Ecobank
(2022) LPELR-57875(CA); GTI Asset Management & Trust Ltd
v Oyo Sate Government & Anor (2022) LPELR- 58765(CA);
and Coasterners Integrated (Nig) Ltd & Anor v. Pillar Micro
Finance Bank Ltd (2020) L PEL R-52299(CA).

The final question under this issue therefore is whether the
Respondent flouted the procedure for bringing an action based
on bill of chargesasprovidedin Section 16(1), (2)(a) & (b) of the
Legal Practitioners Act, Cap. L. 11 Laws of the Federation of
Nigeria, 2004 applicable as at the time the bill of charges was
sent. The Section providesthus:

(1) Subject to the provision of this Act, a Legal
Practitioner shall be entitled to recover his charges
by actioninany Court of competent Jurisdiction.

(2) Subject asaforesaid, alegal practitioner shall not be
entitled to begin an action to recover his charges
unless. (a) a bill for the charges containing
particulars of the principal itemsIncludedinthe bill
and signed by him, or on the case of afirm by one of
the partners or in the name of the firm, has been
served on the client personally or left for him at last
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addressasknownto thelegal practitioner or sent by
post addressto the client at that address; and (b) the
period of one month beginning with the date of
delivery of the bill hasexpired.

The Supreme Court in Rebold Industries Ltd v. Magreola & Ors
(2015) LPELR-24612(SC) (Pp 46 - 46 Paras C - F) per Chima
CentusNweze, JSC, reiterated the applicable principle thus:

“There can be no gainsaying the fact that, pursuant to
Section 16(1) of the Legal Practitioners Act, Cap 207,
Laws of the Federation, 1990, [applicable at the
material time], alegal practitioner who satisfies the
Trinitarian preconditions, now endorsed in Case L aw,
could commence an action to recover hisfeesupon a
bill of charges. First, hemust prepare abill of charges
or abill for the chargeswhich should duly particularize
the principal itemsof hisclaim; second, he must serve
hisclient withthebill; and third, hemust allow aperiod
of one month to elapse from the date the bill was
served. Oyekanmi v NEPA (2000) LPELR -2873 (SC)
12,C-E”

In the cel ebrated case of Oyekanmi v NEPA (2000) L PEL R- 2873
(SC) (Pp 24 - 25 Paras D - F) per Samson Odemwingie Uwaifo,
JSC theApex Court give aguide on how aproper bill of charges
should consist of thus:

“A general guideline as to the form, contents and
purpose of abill of charges, in my view, would be: (1)
the bill should be headed to reflect the subject matter.
If itisinrespect of litigation, the Court, the cause and
the parties should be stated: See Lewis v. Primrose
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(1844) 6 Q.B. 265; Dimesv. Wright (1849) 8 CB 831.
(2) The bill should contain al the charges, fees and
professional disbursements for which the legal
practitioner ismaking aclaim: See McCulliev. Butler
(1961) 2 All ER 554. Professional disbursements
include payments which are necessarily made by the
legal practitioner in pursuance of hisprofessional duty
such as Court fees, witness' fees, cost of production
of records etc. if paid by him. (3) charges and fees
should be particularised e.g. (a) perusing documents
and giving professional advice, (b) conducting
necessary (specified) inquiriesor using legal agentin
another jurisdiction for a particular purpose: See Re:
Bishop Exp. Langley (1879) 13 Ch. D 110; Re:
Pomeroy and Tanner Solicitors (supra), (c) drawing
up the writ of summons and statement of claim or
defence, (d) number of attendancesin Court and the
dates, and (e) summarised statement of thework done
(in Court), indicating some peculiar difficult nature of
the case (if any) soastogiveaninsight to theclient as
towhat heisbeing asked to pay for: SeeRe: A Solicitor
(supra) at p.287. (4) It isrequired to give sufficient
information in the bill to enablethe client to obtain
advice asto itstaxation and for the taxing officer to
tax it: See Keene v. Ward (1849) 13 Q.B. 515;
Singsby v. Attorney General (1918) Probate 236.
It is necessary therefore to indicate against each of
the particularsgiveninthebill of chargesaspecific
amount, taking into account the status and
experience of the Legal Practitioner, and the time
and effortsinvolved. See generaly, Halsbury’sLaws
England, 4" edn. vol. 44(1), paras. 192-193; The
Digest, Annotated
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Theabovewasrecaptured and restated succinctly by the Supreme
Court in the case of SB.N. Plc. v. Opanubi (2004) LPELR-
3023(SC) (Pp 23 - 24 Paras F - D) per Samson Odemwingie
Uwaifo JSC thus:

“A Legal Practitioner should be ableto present a bill
of charges which, among other facts, should
particularize his fees and charges, e.g. () perusing
documents and giving professional advice; (b)
conducting necessary (specified) inquiries; (c) drawing
up the Writ of Summons and Statement of Claim; (d)
number of appearances in Court and the dates; (e)
summarized statement of the work done in Court,
indicating some peculiar difficult nature of the case
(if any) so asto give aninsight to the client asto what
heisbeing asked to pay for; (f) the standing of Counsel
at the bar in terms of years of experience and/or the
rank with which heisinvested in the profession. Itis
necessary to indicate amount of fees against each of
these item: see Oyekanmi v. NEPA (2000) 15 NWLR
(pt.690) 414 at 437.”

See: A-G & Commissioner for Justice & Orsv. Ngavan (2021)
LPELR-56285(CA); Shior v. Lower Benue River Basin Dev.
Authority (2021) LPELR-56640(CA); and M.R.S Qil & GasCo.
Ltd v. Bello & Karibi- Whyte (2021) L PELR-56842(CA).

An application of the above principlesto thefacts of thisAppeal
reveals that the Respondent indeed did not comply with the
provisionsof theextant Legal Practitioner’sAct which governed
thebill of chargeshe prepared. Learned Counsel failed to properly
itemise and particul arise the work he had donefor the Appellant
and as such isnot entitled to bring the action theway hedid.
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Thefailuretoitemiseand give particulars of the various heads of
worksdone comesto thefore asshown in thefinal demand notice
sent to the Appellant by the Respondent, dated 21/2/2022 as
captured at page 30 of therecord.

In paragraph 2, the Respondent gave particulars of worksdonein
the course of handling the mattersfor which he was engaged but
the particulars stated therein was not part of any of the items or
particulars rendered in any of the bill of charges. For ease of
reference Paragraph 2 of the letter reads;

“Recall that in most of the Appellate cases, our firm
compiled and transmitted Records of Appeal, and in
some cases transmitted two separate Records of
Appeal. Despite the above and your receipt of the
above bills of charges, you have failed and/or
neglected to pay even adime towards the settlement
of our fees.”

Itisthusclear that rather than give particulars of theworks done
the Respondent merely forwarded alump sumwhich do notinmy
view meet the requirement of Section 16 of Legal Practitioners
Act. Thisissueis partly resolved in favour of the Appellant and
partly infavour of the Respondent.

ISSUE TWO

Whether on the state of the affidavit evidence before
the trial Court, the Court was right to have entered
judgment for the Respondent against the A ppellant for
the reliefs claimed in the Suit under the Undefended
Listor at al. (Grounds5, 6, 7,8 & 9)
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Learnd Counsel for the Appellant argued that the facts deposed to
by the Respondent in the Affidavit in Support of his Writ of
Summonsinclusive of the contents of the exhibits attached thereto
were grossly insufficient to establish or prove his claim for
professional fees of N140,000,000.00 together with 21% post
judgment interest thereon against the Appellant. Counsel
predicated the foregoing on the alleged fact that the Respondent
failed to show that he forwarded aformal letter of acceptance of
each of the letters of instructions to the Appellant as required,
thus hefailed to establish that therewas abinding and enforceable
contract between him and theAppd lant in respect of the said | etters
of instruction to entitle him to the fees claimed by him.

L earned counsel submitted that in the absence of any agreement
between the parties in respect of the professional fees charged
by the Respondent, the Respondent could only have been entitled
to professional fees on quantum meruit basisthusthetrial Court
could only have awarded to the Respondent asfees, what it assessed
as reasonable compensation for the services rendered to the
Appellant, and that to achieve this, the Respondent would have
beenrequiredto particularize hisBillsof Chargesand plead certain
perimeters including the breakdown of the actual services
rendered by him and the cost per sub-head, and lead oral evidence
in proof thereof to enable the trial Court to assess what was
reasonable in the circumstances. Thus, the Respondent’s claim
could not have been competently entered and heard under the
Undefended List.

He relied on: Section 16(2)(a) of the Legal Practitioners Act
CapL11LFN, 2004; N.M.C.B. (NIg) Ltd v. Obi (2010) 14 NWLR
(pt. 1213) 169 at pp, 184 C- G & 185 B - E; Azuasonogo V.
Benue Sate Government & Anor (2019) LPELR - 47270 (CA)
at pp. 39 - 44; Soba v. Aboullahi (2013) LPELR - 22630 (CA) at
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pp. 26 - 27; Popoola v. Ughaogaranya & . Ors (2020) LPELR -
50033 (CA) at p. 40; and SB.N. v. Opanubi (2004) LPELR -
3023 (SC) at pp. 23 - 24; (2004) 15 NWLR (pt. 896) 437 at p.
458B - D.

Counsel posited that the post judgment interest granted by the
trial Court is unjustified and unsupported by law as the law is
settled that post judgment interest can only be awarded as
authorized by law or Rules of Court and the rules herein only
permitted thelower Court to award interest per annum, which the
trial Court did not follow in its decision.

He relied on: Order 39 Rule 4 of the High Court of the Federal
Capita Territory, Abuja (Civil Procedure) Rules 2018; Berliet
(Nig) Ltd. v. Kachalla (1995) LPELR - 775 (SC) at p. 44; and
Ekwunife v. Wayne West Africa Ltd. (1989) LPELR -1104 (SC)
a p. 33.

Learned counsel asserted that that on the strength of the
depositionsin theAffidavit in Support of the Appellant’sNotice
of Intention to Defend, the Appellant disclosed prima facie
defence on the merit to the Respondent’s claim or raised enough
triableissuesthat should havewarranted thetrial Court to transfer
the Respondent’s Suit to the Ordinary Cause List for full blown
trial. Heargued that the primafacie defence/triableissuesraised
by theAppédlant includes: (i) That some of thelawsuitsor matters
inwhich the Respondent represented it were handled by him pro
bono; That the Respondent accepted to be bound by the terms of
contract contained in the letters of instructions to him which as
herein before pointed out included a requirement that the
Respondent upon acceptance should forward aformal letter of
acceptance to the Appellant’s office which he never complied
with); (iii) That the letters of instruction alone do not amount to



[2024] MWR APC v. Chikaosolu (Tukur JCA) 115

contractual agreement capabl e of vesting rights on the parties;
(iv) That the Respondent’s claims are manifestly
unsupportable and cannot be brought successfully under the
Undefended list because the claim isnot based on aliquidated
money demand.

Herelied on: Ataguba & Co. v. Gura (Nig) Ltd. (2005) LPELR -
584 (SC) at p. 29 - 3D; Nnechi v. Onioha (2019) LPELR - 47097
(CA) at p.20; and N.M.C.Bv. Obi (Supra) at page 184 C- G

On the other hand, learned Counsel for the Respondent argued
that theissue of whether the Respondent sent | etters of acceptance
to the Appellant in respect of the letters of instruction issued to
him, was never made by the Appellant at the trial Court. The
contention is thus belated and a mere afterthought and that the
Appellant is estopped from denying the contractual relationship
entered into with theRespondent, under the principle of estoppel
by conduct, because at varioustimes during and after theissuance
of the Respondent’shillsof charges, the Appellant after benefitting
from the Respondent’ srepresentation, further briefed and i ssued
other letters of instruction to the Respondent, instructing the
Respondent to represent the Appellant in respect of other matters.
Learned Counsel submitted that there can be no doubt that the
Respondent had agreed to carry out the instructions asthey were
indeed carried out. He referred to the case of Alfotrin v. A.G
Federation 9 NWLR (pt. 475) 634.

Counsel also argued that all the seven casesforming the basis of
the Respondent’ ssuit are pre-el ection casesand they haveall been
concluded as none of the cases is pending before any Court of
law and that raising the issue of incomplete work for the first
time at this stage is untenable and same ought to be
discountenanced.
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He relied on: Azuasonogo v. Benue Sate Government & Anor
(2019) LPELR - 47270 (CA) at pp. 39-44.

Learned Counsel posited that all the cases relied on by the
Appellant in support of their assertion that the feesbe cal culated
on quantum meruit basisare distinguishable from thefactsof this
appeal becauseinthose cases, it waseither the Legal Practitioners
that applied to the court for their remunerations based on quantum
meruit or the Defendants to the suit at the trial Court clearly
contested the bill of charges presented to them.

Counsel argued that the Appellant’ s notice of intention to defend
did not disclose any defense, nor did it present triable issues
becausetheA ppellant’ sAffidavit which ought to havetouched upon
particularsand specifically dealt with the Respondent’sclaimand
Affidavit, and state clearly what the defenseisand what factsand
documents arerelied in support of such adefense, was bereft of
any substance, particulars or documents.

He relied on: Okoli v. More Cab Finance (Nig.) Ltd. (2007) 14
NWLR (pt. 1053) 37.

RESOLUTION OF | SSUE TWO
Thereisno gainsaying thefact that anyonewho desiresthe Court
to grant his claims must furnish adequate evidence backing the
existence of such claims. Moreso, a person who has brought his
claim under the undefended list as provided under therules of the
lower Court must establish that the sum being claimed iseither a
debt or aliquidated money sum, whichiseasily ascertainable.

See: Sections 131-134 of the Evidence Act 2011; Ojo v. FRN
(2023) LPELR -59970(SC); Agbabiaka v. First Bank (2019)
LPELR-48125(SC); Akinsola & Anor v. Evi (2022) LPELR -
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57284(CA); and Peak Merchant Bank Ltd v. Tilao Nig Ltd (2017)
LPELR-50863(CA).

Itisindubitablethat the ful crum of Respondent’scaseisthat heis
alLegal Practitioner, who hasrepresented the Appellant in various
matters and is therefore entitled to his wages. A workman is of
course entitled to hiswages, but only thewagesthat were promised
him or inthe absence of aclear cut promise, thewagesthat he can
show that he worked for. A careful examination of the evidence
before the lower Court reveals that there was no clear cut
agreement whereby the Appellant categorically promised to pay
the Respondent the amount he sued the A ppellant for inthismatter,
whichiswhy the Respondent prepared abill of charges and sent
to the Appellant. Now, if the Respondent had complied with the
requirements of a bill of charges, by adequately itemising and
particularising the components of what he charged the A ppellant
for, and the Appellant failed to respond within amonth, it could
be confidently said that the Respondent could rely on the
uncontested bill of charges as clear evidence of his entitlement
to the amount sought as professional fees, and this would also
entitle the Respondent to successfully bring the matter under the
undefended list, because the amount would be aliquidated sum.
Theevidenceat trial however revealsthat thebill of charges sent
by the Respondent fallsshort of the standard required by the Legal
PractitionersAct and as such cannot be a solid basisfor entering
ajudgment under theundefended list. What constitutesaliquidated
money demand was comprehensively dealt with under issue one.

The arguments of the Respondent on the principle of law to the
effect that failureto answer formal correspondence/demand would
constitute admission is sound but as a genera principle would
not override or supersede the specific provisions of the Legal
Practitioners Act. It was based on a similar reasoning that the
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Supreme Court in In FBN Plc v. Maiwada (2013) 5 NWLR (pt.
1348) 444 at 497, held that the provisions of the Companiesand
Allied Matters Act cannot be employed to supplant the legal
requirement imposed by the legal practitionersAct in the sense
that the Legal Practitioners Act provides specific provision that
governed that particular subject mater. This position was adopted
by this Court in the case of Omini & Orsv. Yakurr LGA & Ors
(2019) L PELR-46300(CA).

In the light of the above, thisissue is resolved in favour of the
Appdlant.

Now having held earlier that the Respondent did not comply with
the requirements of the provisions of Section 16 of the legal
practitioners Act, it follows therefore that the action before the
lower Court wasincompetent and same should have been struck
out.

In the circumstancethe suit filed by the Respondent in the L ower
Court ishereby struck out.

Parties to bear their respective costs.

WILLIAMSDAWODU JCA: | have had a preview of the
Judgment just delivered by my learned brother, Jamilu Yammama
Tukur, JCA. | agree with the reasoning and conclusion contained

therein.

| abide by the order madetherein and equally strike out the
Suit before the Court bel ow.

| make no order asto costs.
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OGAKWU JCA:Learned brother, Jamilu Yammama Tukur, JCA,
made availableto methedraft of theleading Judgment which has
just been delivered.

Having read the Records of Appeal and the briefs of argument
filed and exchanged by the parties, | am allegiant to thereasoning
and conclusionintheleading Judgment that the A ppeal has merit.

Accordingly, I joinin alowing theAppea and onthe sameterms
asset out in theleading Judgment.

Apped alowed.
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APPEAL- Academic - when a suitis
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APPEAL- Preliminary Objection - Purport of — Some grounds
in the Appeal - Competence of — Whether appropriate
to challenge.

CRIMINAL LAWAND PROCEDURE- Criminal convictionand
sentence - Proof of — Prescribed mode of therefor.

ELECTION- Presidential candidate - At least %/, of all votes
cast in all stated of the federation and % of votes cast in
FCT - Whether isrequired to win to be declared president
- Constitution of Federal Republic of Nigeria 1999,
Considered. Section 134 (2).

INTERPRETATION OF STATUTE- Constitution provisions -
Liberal and purposive interpretation of — Court - Onus
on the adopt.

INTERPRETATION OF STATUTE- Constitution of Federal
Republic of Nigeria 1999, Section 134 (2)- Presidential
candidate - At least 2/3 of all votes cast in all states of
the federation and ¥4 of votes cast in FCT — Whether
required to win to be declared president.

STATUTE- Constitution of Federal Republic of Nigeria 1999,
Section 134 (2) - Presidential candidate - At least 2/3 of
all votes cast in all states of the federation and %2 of
votes cast in FCT — Whether required to win to be
declared president.

I ssues:

Whether having regard, to the provisions of Sections
131(c), 137(1)(d.) and 142(1) and (2) of the Constitution of the
Federa Republic of Nigeria, 1999 (asamended) therein after 1999
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Constitution, Sections 31 and 35 of the Electoral Act, 2022 and
the evidence before the Court, the learned Justices of the Court
of Appeal were right when they held that the 2" and 3
Respondentswere qualified to contest, the Presidential Election
of 25 February 2023. [Grounds 33, 34, 35, 36, 37, 38, 39, 40, 41,
42,43 and 44 of the Notice of Appedl].

Facts:

The Nigerian Presidential Election washeld on the 25" of
February, 2023 and was contested by the 2" Appellant’s as 1%
Appellant’s candidate and 2™ Respondent as 4" Respondent’s
candidate among other candidates. The 2 Respondent was
declared winner of the el ection, whilethe 1% Appellant come 3.
TheAppelantswere dissatisfied and thereforefiled apetition at
the Court of Appeal, sitting as the presidential Election petition
Tribunal, challenging the return and Declaration of the 2™
Respondent asthe winner of the el ection on groundsthat; hewas
not qualified to contest the election, the election wasinvalid by
reason of corrupt practices or non-compliancewiththe provisions
of the Electoral Act, 2022, and the 2" Respondent was not duly
elected by majority of the lawful votes cast at the election. The
Appellantsprayed for thefollowing reliefsinter alia. Declarations
that the 2" an 3 Respondent were not qualified to contest the
election, the 2" Respondent having failed to score one-quarters
of the votes cast at the presidential election in the FCT, was not
entitled to be declared and returned asthe winner of the election
and the 1% A ppellant who scored the mgjority of the lawful votes
cast a the election, with not less than 25% of the votes cast in
each of at least 2/3 of the States of the Federation and FCT and
satisfied the Constitutional requirements, be declared winner of
the election. In the aternative, an order cancelling the election
and compelling the 1% Respondent to conduct afresh election at
which the 2"- 4" Respondent was not duly el ected by amajority
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of the lawful votes cast and therefore his declaration and return
aswinner of theelection are unlaw and of no effect and that, based
onthevalidvotescast, the 1% Appel lant scored the highest number
of votes cast and not less than one quarter of the votes cast in
each of at least 2/3 of al states of the federation and FCT and
ought to be declared and returned as the winner of the election
and order directing the 1% Respondent toissue certificate of return
to the 1% Appellant. In the further alternative, a declaration that
the presidential election isvoid on grounds of substantial non-
compliancewith Constitution of the Federal Republic of Nigeria,
1999 (asamended) Electoral Act,2022 order canceling sameand
mandating the 1% Respondent to conduct a fresh election. The
Tribunal dismissed the petition and aggrieved, the Appellants
Apped edto the Supreme Court on groundsthat the lower Tribunal
wrongly expunged some paragraphsof their petition and held that
the 2™ Respondent was duly €l ected. The 2™ and 3 Respondents
filed aPreliminary Objection tothe Appeal.

Held: (Dismissing the Appeal)

1.  Purport of Preliminary Objection and whether
appropriate to challenge competence of some
Grounds in the Appeal.

A Preliminary Objection isonly raised to the
hearing of theAppeal, and not toafew grounds
of Appeal. The purport of Preliminary
Objection is the termination or truncation of
the Appeal in limine. A Preliminary Objection
should only be filed against the hearing of an
Appeal and not against one or more Grounds
of Appeal when there are other grounds to
sustaining the Appeal; which purported
Preliminary Objection is, therefore, not
capableof truncatingthehearing of theAppeal.
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In such asituation, a Preliminary Objection is
not theappr opriateprocedur eto deploy against
defective Grounds of Appeal when there are
other grounds, not defective, which can sustain
thehearing of theAppeal. Ajuwon v. Governor of
Oyo State. [P. 156, Paras. A-C]

2. When asuit isacademic.
A suit is academic where it is merely
theoretical, makes empty sound, and of no
practical valuetothePlaintiff even if Judgment
isgiven in hisfavour.
An academic issue or question is one which
does not require answer or adjudication by a
Court of law because it isnot necessary to the
case on hand. An academic issue or question
could be a hypothetical or moot question. An
academic issue or question does not relate to
thefiveissuein thelitigation becauseit isasit
will not enure an if right ot- benefit on the
successful party.
In the instant case, where the issues in
Appelant’s Appeal had been determined in a
sister Appeal, the Supreme Court held them
academic and dismissed same. Odedo v INEC,
Plateau State v A.G Fed, Ogbonnav Pres. FRN,
UchennavPDP.[P. 167, Paras. C-F]

3. Prescribed mode of proof of criminal conviction
and sentence
A criminal conviction and sentence must be
proved by the CTC of the Judgment of Court
delivered or any admissible way of proving



[2024] MWR

Obi & Anor v. INEC & Ors. 125

sameand thesaid Judgment must reflect all the
ingredients of a valid Judgment to bind the
parties concer ned.

Intheinstant case, wherethe Appellantsfailed
to prove their allegation of 2" Respondent’s
conviction in the United Sates, lower Court
rightly dismissed their petition based thereon.

Per AbbaAji JSC; [Pp.......... ,Paras............ ]

The Appellants’ challenge of the qualification
of the 2" Respondent to contest the
Presidential Election isthat he was “fined the
sum of $460,000.00 (Four Hundred and Sixty
Thousand. United States Dollars) for an offence
involving dishonesty, namely nar coticstrafficking
imposed, by th.e United Sates District Court,
Northern District of l1linois, Eastern Division, in
caseN0:93C 4483"; and therefore, disqualified
by Constitution of the Federal Republic of
Nigeria, 1999 (as amended) Section 137(1)(d).
This seems to intersect with the provision of
Constitution of the Federal Republic of
Nigeria, 1999 (asamended) Section 137(1)(d)
providing for “sentence of imprisonment or
fine for any offence involving dishonesty or
fraud (by whatever name callled) or any other
offence, imposed on him, by any Court or
tribunal or substituted, by a competent
authority...”

What matters always in this kind of situation
Isthat there must be proof of such a sentence.
This is unfortunately where the Appellants
could not proceed Purcner or substantiatethe
sentence of fine against the 2" Respondent.
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At page 3228 (val. 5) of therecord, PW1 and
PW12, who gave evidence on the US
proceedingsdid not disputethefact that the 2™
Respondent wasnot at any time, char ged before
any Court, caused tomakeaplea, convicted or
sentenced for any offence. Similarly, at page
3464 (vol.5) of therecord, RW2, aUSattorney
and an associate of the 2" Respondent, testified
that the 2"Y Respondent wasnever convicted or
fined for any criminal offence in the United
States. In fact, PW1 confirmed that the
proceedings in Exhibit PA5 series are civil
proceedings, while equally admitting that he
mentioned anything about charge in the
proceeding, while equally admitting that he
never mentioned anything about chargein the
proceedingsand that henever had one. By virtue
of Section 135 of the EvidenceAct, it isbeyond
peradventure that the proof of this allegation
ought to be beyond reasonable doubt. Section
249 of the Evidence Act clearly prescribesthe
manner of discharging this proof, by the
provision of “ certificatepurportingto begiven
under thehand of apoliceofficer” from theUS,
“ containing a copy of thesentenceor order and
the finger prints of the 2" Respondent or
photographs of the finger printsof the said 2™
Respondent, together with evidence that the
finger prints of the person so convicted are
those of the 2" Respondent. SeePML (Nig.) Ltd.
v. F.R.N. (2018) 7 NWLR (pt. 1619) 448 at 493.
M oreso, Exhibit RA9tender ed beforethelower
Court, isa document proceeding from the US
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authoritiesto the Nigerian authorities, upon a
thorough combing of the Federal Bureau of
Investigation (FBI), National Crime
Information Center (NCIC). Therein, it is
established that the 2 Respondent maintains
a clean record in the US archives. The said
Exhibit further stated that “the NCIC is a
centralized information center that maintains
the record of every criminal arrest and
conviction within the United States and its
territories’. RW2 corroborated thiscontent in
Exhibit RA9.

Ontheallegation of sentenceof fineagainst the
2"¢ Respondent, this Honourable Court in
Jonathan v. Federal Republic of Nigeria (2019)
10 NWLR (pt. 1681) 533, held that “thereisno
need to proveany crimein forfeiture of property
under Section 17 of the Advanced Fee Fraud &
Other Related OffencesAct, ascivil forfeitureis
auniqueremedy which restson thelegal fiction
that the property, not the owner is the target”.
Thisof coursewasthebasisof thelower Court’s
finding that the orders made in Exhibit PA5
were not in personam against the 2
Respondent. There is no prove or
preponderance of evidence to allow this arm
of the Appellants’ issue.

Per Jauro JSC; [Pp. 159-161, Paras. D-E]

On the issue of the alleged fine of $460,000.00
supposedly imposed on theAppellant by aCourt
intheUnited Satesof America, theAppellants
relied on Constitution of the Federal Republic
of Nigeria, 1999 (asamended) Section 137(1)(d)
which providesthus:
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“(1) A person shall not bequalified for election
to the office of President if —
(d) heisunder a sentence of death imposed by
any competent Court of law or tribunal in
Nigeria or a sentence of imprisonment or fine
for any offence involving dishonesty or fraud
(by whatever name called) or for any other
offence, imposed on him by any Court or
tribunal or substituted by acompetent authority
for any other sentenceimposed on him by such
aCourt or tribunal.”
Thereisnogainsayingthat theaboveprovision
will only serveto disqualify a per son on whom
asentenceof finewasimposed after conviction
resulting from acriminal trial. TheAppellants
themselves agree that the case referred to by
them only involved a civil forfeiture, without
an arraignment or trial. Furthermore, the
Appéellantshave not been ableto show that the
forfeitureor “fine’ asthey put it, wasacriminal
sentence.
From the foregoing, it is clear to all that the
disqualifying provision of Section 137(1)(d) of
the Constitution cannot apply to disqualify the
2" Respondent.

Per Agim JSC; [Pp. 169-170, Paras. H-G]
“Let meconsider theissue of the Order of the
United StatesDistrict Court, Northern District
of lllinois that the sum of 406,000 USD in the
account of the 2" Respondent be forfeited to
the Sate. It isnot in dispute that thisisa non-
conviction based forfeiture. There is nothing
to show that the forfeiture was a punishment
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for the 2" Respondent’s conviction for any
offence. Thereisno evidence of any conviction
of any sort. Itisacivil forfeiture made because
the sour ce of themoney could not be explained.
It istritelaw that a civil forfeitureisaunique
remedy that doesnot requireconviction or even
a criminal charge against the owner of the
money. A civil forfeiture does not qualify asa
fineor punishment for any unlawful activity so
the argument that it qualifies as a fine for an
offence involving dishonesty or fraud is not
correct”. [P. 172, Paras. B-E]

Propriety of there being an end to litigation.

It isin theinterest of Justice that there must
be an end of litigation it isalso in the interest
of the parties and society re litigated by the
Appédlant wasalr eady deter mined the Supreme
Court declined deter mination of same. [P. 162,
Paras. G-H]

Whether a presidential candidate is required to
win at least %/, of all votes cast in states of the
federation and % of votes cast in FCT to be
declared president Constitution of the Federal
Republic of Nigeria, 1999 Considered. Section
134(2).

Per Agim JSC; [Pp. 172-175, Paras. B-G]

Let me consider the issue of the Order of the
United SatesDistrict Court, Northern District
of Illinois that the sum of 406,000 USD in the
account of the 2" Respondent be forfeited to
the Sate. It isnot in dispute that thisisa non-
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conviction based forfeiture. There is nothing
to show that the forfeiture was a punishment
for the 2" Respondent’s conviction for any
offence. Thereisno evidence of any conviction
of any sort. Itisacivil forfeituremadebecause
the sour ce of themoney could not be explained.
It istritelaw that a civil forfeitureisaunique
remedy that doesnot requireconviction or even
a criminal charge against the owner of the
money. A civil forfeiture does not qualify asa
fineor punishment for any unlawful activity so
the argument that it qualifies as a fine for an
offence involving dishonesty or fraud is not
correct.

L et me also consider the question of whether
Constitution of the Federal Republic of
Nigeria, 1999 (as amended) Section 134(2)
requiresthat a candidatefor an election tothe
office of President who hasthehighest number
of votes cast at the election and not less than
one-quarter of the votes cast at the election in
each of at least two thirdsof all the 36 statesin
the Federation must additionally have one-
guarter of the votes cast in the election in the
Federal Capital Territory, Abujabeforehecan
be deemed to have been duly elected as
President.

Constitution of the Federal Republic of
Nigeria, 1999 (as amended) Section134(2)
providesthat-

“A candidate for an election to the office of
President shall be deemed to have been duly
elected where, there being more than two
candidates for the election.
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It is obviousthat states of the Federation and
the Federal Capital Territory, Abuja were
lumped together asagroup by Subsection (2)(b)
above. What differentiates the constituents of
thegroup istheir namesand nothingmore. One
of them iscalled Federal Capital Territory and
the rest called states of the Federation.
Subsection(2) (b) clearly refersto two- thirds
of all the constituentsof thegroup enumer ated
therein asthe minimum number from each of
which acandidatemust haveone-quarter of the
votes cast therein. There is nothing in
Subsection (2)(b) that requiresor suggeststhat
it will not apply tothe areaslisted therein asa
group. Theargument of Learned SAN that the
provision by usingtheword “and” to conclude
the listing of the areas to which it applies has
created two groups to which it applies
differently is, with due respects, a very
Imaginativeand ingeniousproposition that the
wor dingsof that provison cannot by any stretch
accommodate or reasonably bear. If
Constitution of the Federal Republic of
Nigeria, 1999 (as amended) Section 134(2)
intended that the Federal Capital Territory,
Abuja should be distinct from states of the
Federation asadistinct group it would not have
listed it together with states of the Federation
in (b). Also, if Section 134(2) had intended
having one-quarter of the votes cast in the
Federal Capital Territory Abuja as a separ ate
requirement additional tothe onesenumer ated
therein, it would have clearly stated so in a
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separ ate paragraph numbered (¢). Itisglaring
that

S. 134(2) prescribed two requirements that
must becumulatively satisfied by a Presidential
candidate in an election contested by not less
than two candidates, before he or she can be
deemed duly elected President. It prescribed
thefirst requirement in (a) and the second one
in (b). It did not impose a third requirement
and sothereisno (c) therein.

The Constitutional or statutory requirements
to be satisfied for a candidate to be declared
elected must be the ones expressly and clearly
prescribed in the Congtitution or statuteasthe
casemay be. A requirement that isnot expressy
and clearly prescribed cannot be assumed or
implied toexist under any guise. Since S.134(2)
or any other part of the 1999 Constitution did
not expressly and distinctly prescribe that a
Presidential candidate must have not lessthan
one-quarter of the votes cast in the Federal
Capital Territory, Abujaasathird requirement
additional to the two expressly prescribed,
beforeheor she can bedeemed duly elected as
President, it isnot a requirement for election
to that office.

The grouping of Federal Capital Territory,
Abuja with states of the Federation in
Constitution of the Federal Republic of
Nigeria, 1999 (asamended) S. 134(2) (b) sothat
the provision can apply to them equally is
consistent with the tenor and principle of the
1999 Constitution treating the Federal Capital
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Territory, Abuja as a state of the Federation.

This is clearly stated in Constitution of the

Federal Republicof Nigeria, 1999 (asamended)

S.299 thudly-

“Theprovisionsof thisConstitution shall apply

to the Federal capital Territory, Abuja asif it

were one of the States of the Federation; and
accordingly-

(a) all the legislative powers, the executive
powers and the judicial powers vested in
the House of Assembly, the Governor of a
Sate and in the Courts of a State shall,
respectively, vest in the National Assembly,
the President of the Federation and in the
Courts which by virtue of the foregoing
provisions are Courts established for the
Federal Capital Territory, Abuja;

(b) all the powersreferred toin paragraph (a)
of this section shall be exercised in
accordance with the provisions of this
Constitution; and

(c) the provisions of this Constitution
pertaining to the aforesaid shall be read
with such modificationsand adaptationsas
may bereasonably necessary tobringthem
into conformity with the provisions of this
section.”

Even though words are most often prone to

different meaningsand even very smplewor ds

can be’ differently under stood, thewordsof S.

134(2) (b) cannot accommodate or support or

bear what Learned SAN for the Appellants

proposed asits meaning. Such meaning would
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6.

result in a situation where a Presidential
candidate that hasthe highest votescast in the
election and not less than one-quarter of the
votescast in not lessthan two-thirdsof 36 states
of the Federation or in all the states of the
Federation cannot be deemed duly elected as
President because hedid not have one-quarter
of the votes cast in the Federal Capital
Territory, Abuja. This certainly violates the
egalitarian principle of equality of persons,
votes and the constituent territories of
Nigeria, afundamental principleand purpose
of our Constitution. Such a meaning is
unconstitutional.

Onus on Court to adopt liberal and purposive
interpretation of constitutional provisions.

Per Agim JSC; [Pp. 175-177, Paras. D-A]

Even though words are most often prone to
different meaningsand even very smplewor ds
can be’ differently under stood, thewordsof S.
134(2) (b) cannot accommodate or support or
bear what Learned SAN for the Appellants
proposed asits meaning. Such meaning would
result in a situation where a Presidential
candidate that hasthe highest votescast in the
election and not less than one-quarter of the
votescast in not lessthan two-thirdsof 36 states
of the Federation or in all the states of the
Federation cannot be deemed duly elected as
President because hedid not have one-quarter
of the votes cast in the Federal Capital
Territory, Abuja. This certainly violates the
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egalitarian principle of equality of persons,
votesand theconstituent territoriesof Nigeria,
a fundamental principle and purpose of our
Constitution. Such a meaning is
unconstitutional. | think that his said
proposition is the result of reading those
provisonsinisolated patchesinstead of reading
them asawholeand in relation to other parts
of the Constitution. Reading and inter preting
therelevant provision asawhole and together
with other partsof the Constitution asawhole
IS an interpretation that best reveals the
legislative intention in the relevant provision.
Sir Vahe Bairamian (Former Justice of the
SupremeCourt of Nigeria) in hisbook Synopsis
2 stated thudly -

“ Any document to berightly under stood must
beread aswhole. AccordingtoLord Coke* It
iIsthemost natural and genuine exposition of a
statute to construe one part of a statute by
another part of the same statute, for that best
expresseth themeaning of themakers and this
exposition is ex visceribus actus.” (from the
bowelsof thestatute). Readingit through helps
also in gathering its object. An effort must be
madeto under stand it asa har moniouswhole.”
Courts across jurisdictions have, through the
caseslaid down the conceptual toolsthat should
be used in the application of constitutional
provisions and in the process evolved the
principled criteria upon which the
interpretation of the Constitution must
proceed. Just as the criteria for the
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interpretation of statutes differ between
statutesaccor dingtothesubject matter of each
statute, the criteria for the interpretation of
statutesand other documentsmust bedifferent
from those for the interpretation of the
Constitution because of its sui generis nature
asthefundamental and supremelaw of theland,
an organic document and a predominantly
political document. Therefore it must be
interpreted in line with principles suitable to
its spirit and character and not necessarily
accordingtothegeneral rulesof inter pretation
of statutesand documents. Oneof theprinciples
suitableto itssui generis nature is that it
must be given a benevolent, broad, liberal and
purposive inter pretation and a narrow, strict,
technical and legalistic inter pretation must be
avoided to promote its underlying policy and
purpose. In interpreting the part of the
Congtitution providing for elections to public
offices in a constitutionally established
democratic culture, the Court must do so on
thebasisof principlesthat givetheprovision a
meaning that promotesthevaluesthat underlie
and are inherent characteristics of a
democratic society.
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Fayemi v. Oni (2019) LPELR-49291 (SC) 19-24

Ige v. Olunloyo (1984) 1 SCNLR 162 -182

Jonathan v. Federal Republic of Nigeria (2019) 10
NWLR (pt.1681) 533

Lawson v. Okoronkwo (2019) 3 NWLR (pt. 1658) 66- 78
Nikagbate v. Opuye (2018) 9 NWLR (pt. 1623) 85 - 109
Nwoye v. FAAN (2019) 5 NWLR (pt. 1665) 193

Nyame v. FRN (2021) 6 NWLR (pt. | 772) 4 (SC)
Odedo v. INEC (2008) LPELR - 2204 (SC)

Ogbonnav. President FRN (1997) 5NWLR (pt. 505) 281
Plateau Satev. AG Federation (2006) 3NWLR (pt. 976)
346

Okubule v.Oyagbola (1990) 4 NWLR (pt.147) 723 - 744
Osun Sate INEC v. National Conscience Party (2013)
LPELR-20134 (SC) 15

PDP v. INEC (2023) LPELR - 60457 (SC)

Plateau Satev. AG Federation (2006) 3NWLR (pt. 976)
346

PML (Nig.) Ltd. v. FR.N. (2018) 7 NWLR (pt. 1619) 448
- 493

Saraki v. Kotoye (1992) 9 NWLR (pt. 264) 155

Umar v. Sate (2018) LPELR- 23190(SC)

Uzoukwu v. Ezeonu 11 (1991) 6 NWLR (pt. 200) 708
Uzoukwu v. Idika (2022) 3 NWLR (pt.1818) 403 - 468
Youth Party v. INEC (2023) 7 NWLR (pt. 1883) 249 -
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Satutes Referred to in Judgment
Congtitution of the Federa Republic of Nigeria 1999,
Considered. Section 134 (2).
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Constitution of the Federal Republic of Nigeria, 1999 (as
amended) Sections 17(1), 47(2), 134(2)(b), 285(5) and
299(1)

Electora Act, 2022, Sections 31, 35, 60, 64, 66, 131,
132(7) , 134

Regulations and Guidelinesfor the Conduct of Election,
2022 paragraphs 38, 48, 50, 51, 53, 54, 55, 91, 92, 93

Rules Referred toin Judgment
Federal High Court (Civil Procedure) Rules, 2019, Order
13 Rule4

Counssdl.
Dr. Livy Uzochukwu, SAN, with Awa Kalu, SAN, Alex
Ejesieme, SAN, Peter Afuba, SAN, and Chike Obi Esg.-
For the Appellant.

A.B. Mahoud, SAN with Miannaya Essien, SAN, Sir
Stephen Adehi SAN, MusaA. Attah, Esg. and Chukwudi
Enebeli Esq., - For the 1% Respondent.

Chief Wole Olanipekun, SAN, with Yusuf Ali, SAN,
Emmanuel Ukala SAN, Prof. Taiwo Osiptan, SAN and
AkintolaMakinde Esg. - For the 2™ and 3" Respondents.

Chief Akin Olujinmi, SAN, with Charles Uwensuji -
Edosomwon, SAN, Chief Adeniyi Akintola, SAN, Chief
Afolabi Fashanu, SAN and Olumide Olujinmi Esg. - For
4" Respondent.

ABBA-AJI JSC (DéliveringthelL ead Judgment): | haveread
the draft Judgment of my learned brother, John, Inyang Okoro,
JSC, just delivered. Hisreasoning and conclusion are concurred
toand | will just want to state my own sidein this Judgment.
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The Independent National Electoral Commission (INEC),
the INEC Respondent herein, conducted the presidential and
National Assembly Elections in Nigeria on 25/2/2023. The 1
Appellant, who was sponsored by the 2" Appellant as its
Presidential candidate, aswell asthe 2 and 3 Respondent who
were sponsored by the 4" Respondent asits Presidential and Vice-
Presidential candidates, contested the Presidentia election, along
with other candidates. At the end of the el ection, the 1% Respondent
returned the 2 Respondent as the duly elected President of the
Federal Republic of Nigeria, with 8,794,726 votes. The 1%
Appdlant camethird with 6,101,533 votes, behind Abubakar Atiku
of the People’'s Democratic Party (PDP), who came second with
6,984,520 votes. Dissatisfied with the result of the € ection, the
Appellants filed this Petition on the 20" of March, 2023,
challenging the outcome of the election on the following three
grounds, which are stated in paragraph 20 of the Petition:

(i) The2" Respondent was, at thetime of the election,
not qualified to contest the election.

(ii) Theé€lection of the 2 Respondent was invalid by
reason of corrupt practices or non-compliance with
the provisions of the Electoral Act, 2022.

(iii) The2 Respondent wasnot duly elected, by magjority
of the lawful votes cast at the election.

Based on the above grounds, the Petitioners then sought
tor thereliefs stated in paragraph 102 of the Petition asfollows:

1. Firstpray asfollows:

(i) That it be determined that at the time of the
Presidential Election held on 25" February,
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2023, the 2™ and 3 Respondents were not
qualified, to contest the election.

(i) That is be determined that all the votes
recorded for the 2 Respondent in the el ection,
are wasted, votes, owing to the non-
qualification/ disqualification of the 2" and
3 Respondents.

(iii) That it be determined that on the basts of the
remaining votes (after discountenancing the
voles credited to the 2@ Respondent) the
Petitioner scored a majority of the lawful votes
cast at the election, and had not less than 25%
of the votes cast in each of at least 2/ 3 of the
Sates of the Federation and. the Federal
Capital Territory, Abuja., and. satisfied, the
constitutional requirementsto be declared, the
winner of the 25" February,2023 Presidential
election.

2. That it be determined that the 2" Respondent
having failed, to score one-quarter of the votes cast,
at the Presidential election in the Federal Capital
Territory, Abuja, was not entitled to be declared
and retuned, as the winner of the Presidential
election, held on 25" February, 2023.

INTHEALTERNATIVE TO2ABOVE:
3. Anorder cancelling the election and compelling the

1% Respondent to conduct a fresh election at which
the 2™ 3" and 4" Respondents shall not participate.



A

[2024] MWR

Obi & Anor v. INEC & Ors. (Abba-Aji JSC) 141

4. (i)

INTHEALTERNATIVETO1,2AND 3ABOVE:

That it may be determined that the 2" Respondent
was not duly elected, by a majority of the lawful
votes cast in the election for the office of the
President of the Federal Republic of Nigeria held
on 25" February, 2023 and therefore, the
declaration and return of the 2" Respondent as
the winner of the Presidential election are
unlawful, unconstitutional and of no effect
whatsoever.

(i) That it be determined, that based, on the valid,

votes cast at the Presidential election of 25™
February 2023, the 1% Petitioner scored, the
highest number of votes cast at the election and
not less than one quarter of the votes cast at the
election in each of at least two-thirds of all the
Sates of the Federation and the Federal Capital
Territory, Abuja, and ought to be declared and
returned as the winner of the Presidential
election.

(iii) An order directing the 1% Respondent to issue

Certificate of Returnto the 1% Petitioner asthe duly
elected President of the Federal Republic of
Nigeria.

(iv) That it be determined that the Certificate of

Return wrongly issued to the 2" Respondent by
the 1% Respondent is null and void and be set
aside.
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INTHEFURTHERALTERNATIVETO1, 2, 3AND 4ABOVE:

5. (i) That the Presidential election conducted on 25"

February, 2023 is void on the ground that the
election was not conducted substantially in
accordancewith the provisions of the Electoral Act,
2022 and Constitution of the Federal Republic of
Nigeria. 1999, as amended.

(i) An order cancelling the Presidential Election

conducted on 25" February, 2023 and mandating
the 1% Respondent to conduct a fresh election for
the office of President of the Federal Republic of
Nigeria.

TheAppdlantsin proving their petition called 13 witnesses
and tendered over 19,000 documents from 30/5/2023 when the
hearing commenced to 5/7/2023 when the Respondents closed
their case. After adoption of final written addresses of parties,
the lower Court delivered its Judgment on 6/9/2023, dismissing
theAppellants petition. Miffed with the Judgment, the Appellants
Appealed before this Court vide Notice of Appeal. The parties
filed their respective briefsof argument with thefollowing issues:

APPELLANTS ISSUESFOR DETERMINATION:

1.

Whether upon a community reading of the
Appellants' Petition and the applicable law, the
learned Justices of the Court of Appeal were right
in striking out/expunging some paragraphs of the
Petition and the documentary evidence tendered
by the Appellants for being vague, generic,
imprecise, nebulous and inadmissible. [ Grounds
1,2,3,4,5, 16,17 and 50 of the Notice of Appeal]
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2.

Whether upon a careful consideration of the
Appellants' petition, the Respondents' respective
Replies to the Petition and the Appellants' Replies
to the Replies of the out some paragraphs of the
Appellants’ Replies to the Replies of the
Respondents to the Petition /Grounds 6 and 20 of
the Notice of Appeal].

Whether having regard to the relevant provisions
of the Electoral Act, 2022 aswell asthe 1% Schedule
thereto, the Federal High Court (Civil Procedure)
Rules 2019, Evidence Act, 2011 and current judicial
pronouncements on the point, the learned Justices
of the Court of Appeal, were correct in sustaining
the objections of the Respondents to the evidence
of PW3, PW4, PW5, PW6, PW7, PW8, PW9,
PW10,PW11 and PW13 and. consequently striking
out the evidence of the aforesaid, witnesses and
all the documents tendered, and admitted, in
evidence through themfor failure of the Appellants
to file the written statements on oath of the
witnesses along with the Petition, Grounds 10,11,
12,13,14 and 15 of the Notice of Appeal].
Whether having regard, to the provisions of
Sections 131(c), 137(1)(d) and 142(1) and (2) of the
Constitution of the Federal Republic of Nigeria,
1999 (as amended) therein after 1999
Constitution], Sections 31 and 35 of the Electoral
Act, 2022 and the evidence before the Court, the
learned Justices of the Court of Appeal were right
when they held that the 2™ and 3¢ Respondents
were qualified to contest, the Presidential Election
of 25 February 2023. [ Grounds 33, 34, 35, 36, 37,
38, 39, 40, 41, 42,43 and 44 of the Notice of Appeal].
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5.  Whether having regard to the evidence adduced,
by the parlies, the Learned Justices of the Court of
Appeal were right when they held that the
Appellantswere not ableto establish that therewas
substantial non-compliance with, the provisions of
the Electoral Act 2022, which substantially affected
the overall result of the election. (Grounds 7,8, 18,
21, 22, 23, 24, 25, 26, 27, 28, 29, 30 and 31 of the
Notice of Appeal].

6. Whether having regard to the explicit provisions
of Section 134(2) (b) of the 1999 Constitution and
the evidence adduced, at the trial, the learned
Justices of the Court of Appeal wererightincorning
to the determination that the 2™ Respondent was
duly elected, as the President of the Federal
Republic of Nigeria [ Grounds 45, 46, 47, 48 and
49 of the Notice of Appeal].

7. Whether from the totality of the pleadings and
evidence adduced, the Court below was right when
it dismissed, the Appellants’ case [Ground 51 of
the Notice of Appeal].

15T RESPONDENT’SISSUESFOR DETERMINATION:

I.  Whether having regard, to the provision of
paragraph 4(1)(d) and (7) of the First Schedule
to the Electoral Act, 2022, and facts pleaded in
the Petition, the Court below was not justified in
striking out some offending paragraphs of the
Appellants’ petition and m rejecting some of the
documents tendered by the Appellants? (Distilled
from Grounds 1-5, 16, 17 and 50 of the Notice of
Appeal).
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Whether in view of the provision of paragraph
16(1) of the First Schedule to the Electoral Act,
2022, and upon a careful consideration of the
Appellants Reply to the 1% Respondent’s Reply to
the petition, the decision of the Court below striking
out paragraphs of the Appellants' Reply which
constitute an introduction of new factsand a rehash,
of the contents of the petition can be faulted?
(Digtilled from Ground 6 and 20 of the Notice of
Appeal).

Whether the Court below in its decision that the
witness statement on oath of Appellants PW's 3, 4,
5,6,7,8,9,10, 11 and 13whichwereall filed outside
the 21 incompetent and in consequently expunging
thelr testimonies and documents tendered, through,
themfromitsrecords? (Distilled from Grounds 10 -
15 of the Notice of Appeal).

Whether the Court below was right when it held
that the Appellantsfailed to provetheir nullification
of the Presidential election held, on the 25" of
February 2023? (Distilled from. Grounds 7, 8, 9,
21, 22, 23,24-30 and 31 of the Notice of Appeal).
Whether having regard, to the provisions of
Sections 131 and 137 of the 1999 Constitution, the
decision o f the Honourable Court in the case of
PDP v. INEC & Ors (2023) LPELR - 60457 (SC),
and the totality of the evidence adduced at trial,
the Court below was not justified in its decision that
the Appellants failed to establish that the 2™ and
3 Respondents were not qualified to contest the
election? (Distilled, from Grounds 33, 34, 35, 36,
37, 38, 39, 40, 41, 42, 43 and 44 of the Notice of
Appeal).
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VI. Whether upon a proper construction of the
provision of Section 134(2)(b) of the 1999
Constitution, the Court below was not justified in
its decision that in a Presidential election, polling
one quarter (25%) of total votes cast in the Federal
Capital Terntory, Abuja is not a separate
precondition for a candidate to be deemed as duly
elected? (Distilled, from Grounds 46, 46, 47, 48 and
49 of the Notice of Appeal).

VII. Whether having regard, to the pleadings and
evidence led thereon, the decision of the Court
below dismissing the Appellants’ petition is
justifiable and sustainable in law? (Distilled from
Ground 51 of the Notice of Appeal).

2" AND 3" RESPONDENTS JSSUES FOR
DETERMINATION:

1. Havingregard, to the Appellants’ pleadings before
the lower Court, vis-a-vis the provisions of
paragraphs 4 (1)(d)(2) and 16 (1)(a) of the First
Schedule to the Electoral Act, 2022 and Order 13
Rule 4 of the Federal High Court (Civil Procedure)
Rules, 2019, coupled with consistent, judicial
authorities on the fundamental nature of pleadings,
whether the lower Court did not rightly strike out
offensive paragraphs of the petition and
petitioners’ reply to the Respondents' respective
replies. Grounds 1, 2, 3, 4, 5, 6 and 20.

2. Inview of the clear provisions of Section 285(5) of
the Constitution of the Federal Republic of Nigeria,
1999 (as amended), Section 132(7) of the Electoral
Act, 2022, paragraph 4(5) of the First Schedule to
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the Electoral Act, 2022 and the settled, line of
judicial authorities on the subject, whether the
lower Court did not rightly strike out and expunge
the witness statements on oath and evidence of
PW3, PW4, PW5, PW6, PW7, PW8, PWO, PW10,
PW11 and PW13. Grounds 10, 11, 12, 13 and 14.

Was the lower Court right when it upheld the
Respondents objection, to the admissibility of
thedocuments tendered, by the Appellants and
struck, out the said documents, while
discountenancing Appel lants objectionsto rel evant
and competent documents lendered by the
Respondents? Grounds 15, 16, 17, 18, 19 and 50.

In view of the clear provisions of Sections 131 and
137 of the Constitution of the Federal Republic of
Nigeria, 1999 (as amended) and Sections 131 and
134 of the Electoral Act, 2022 along with binding
judicial authorities on the subject, whether the
lower Court did not correctly hold that the 2™
Respondent was qualified to contest election into
the office of the President of the Federal Republic
of Nigeria. Grounds 33, 34, 35, 36, 37, 38, 39, 40,
41, 42, 43 and 44.

Given the combined provisions of paragraph 15 of
the Third Scheduleto the Constitution of the Federal
Republic of Nigeria, 1999 (as amended) Sections
47(2), 60 and 64 of the Electoral Act, 2022;
paragraphs 38, 48, 50, 51, 53, 54, 55, 91, 92, 93 of
the Regulations and Guidelines for the Conduct of
Election, 2022: the unAppealed Judgment of the
Federal High Court in FHC/ABJ/CS/1454/2022-
Labour Party v. INEC admitted, by thelower Court
as Exhibit XI; the Judgment of the Court of Appeal
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in Appeal No: CA/LAG/CV/332/2023-All
Progressives Congress v. Labour Party & 42 Ors,,
and the preponder ance of evidence before the lower
Court, whether the lower Court came to a right
decision in its interpretation and conclusion
regarding the position of the law, vis-a-vis
petitioners/Appellants’ complaints Grounds21, 22,
23, 24, 25, 29, 31 and 32.

6. Considering the clear provision of section 135
Electoral Act, pleadings and the reliefs sought
Court, whether the lower Court was not right, in
the Appellants' petition. Grounds 7, 8, 9, 26, 27,
28, 30 and 51.

7. Upon a combined reading of the Preamble
Condtitution, of the Federal Republic of Nigeria,
1999 (as amended), sections 17(1), 134(2)(b),
299(1), Section 66 of the Electoral Act, 2022 and
other relevant statutes, whether the lower Court
was not right in coming to the conclusion that the
2" Respondent satisfied all constitutional and
statutory requirementsto be declared winner of the
presidential election, held on 25" February, 2023,
and returned, as President of the Federal Republic
of Nigeria. Grounds 45, 46, 47,48 and 49.

4™ RESPONDENT’SISSUESFOR DETERMINATION:

1. Whether the Court of Appeal was not right in
sinking out the paragraphs of the petition filed in
violation of paragraph 4(1)(d) of the 1% Schedule
to the Electoral Act, 2022 together with the
asociated witnessstatementson oath and thedocuments
in support thereof? Grounds 1, 2, 3, 4 and, 5.
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2.

Whether the Court of Appeal was not right in
striking out the Replies and/or paragraphs of
the Replies of the petitioners/Appellants and
the associated, witness statements on oath as
well as the documents in support thereof filed
in violation of paragraph 16(1) of the 1
schedule to the Electoral Act,2022? Grounds
6 and 20.

Whether the Court of Appeal was not right to co
that the Appellants/petitioners did not prove
allegations of non-compliance and how it
substantially affected the outcome of the election.,
having taken into consideration the failure of the
Appellants/petitioners to plead and lead
qualitative evidence on: (i) particulars of the units
complained of;(ii) Tender and demostrate
necessary documents; (iii) call relevant and
necessary witnesses to testifying support of the
allegation(s); and the inadmissibility of Exhibit X2
(the Report of the European Union election
Observation Mission in respect of the 2023
presidential election) Grounds 7, 8, 9, 16, 17,
18, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 50
and 51.

Whether the Court of Appeal discountenanced/
struck out the Appellants/Petitioners’ Witness
Satementson Oath not filed, along side the petition
within the 21 days constitutional time frame
allowed to file petition and also the documents
associated, with the incompetent witness statements
on oaths as well as evidence of witnesses who were
also interested, in the petition? Grounds 10, 11,12,
13, 14 and 15.
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5.  Whether having regard, to the stale of the law and
evidence adduced, the Court of Appeal rightly held,
that Appellants/petitioners did not prove the
allegation of corrupt practices in the petition?
Ground 32.

6. Whether having regard, to the state of the law,
the materials before the Court and the
subsisting decision of the Supreme Court in
PDP v. INEC (2023) 13 NWLR (pt.1900) 89, the
Court of Appeal was not right in holding that
3'Y Respondent was validly nominated to run for
the Presidential election with the 2
Respondent and the Appellants/petitioners
lacked locus standi, to challenge the
nomination, of the 3 Respondent? Grounds 33,
33 and 35.

7. Whether the Court of Appeal having considered
the law and the materials placed before it, rightly
resolved and dismissed the complaint of the
Appellants/petitioners that, 2™ Respondent was not
qualified and/or disqualified from contesting the
presidential election? Grounds 36, 37, 38, 39, 40,
41, 42, 43 and 44.

8. Whether having regard, to the relevant
provisions of the Constitution, of the Federal
Republic of Nigeria, 1999 (as amended) the
Court of Appeal rightly concluded that, 25% of
votes cast in the Federal Capital Territory need
not be met before a candidate can be declared
winner of the presidential election and that
petitioners did not prove that they won by a
majority of lawful votes cast? Grounds 45, 46,
47, 48 and 49.
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A PRELIMINARY OBJECTION:

The 2and 3" Respondentsfiled aNotice of Preliminary
Objection on 7/10/2023, seeking for:

B
1. AN ORDER of this Honourable Court, striking out
the Appellants Appeal before this Honourable
Court.
C
FURTHERORIN THEALTERNATIVE TO RELIEF
1(SUPRA)
2. AN ORDER of this Honourable Court striking out
D

reliefs (b) and (c) sought in the Appellants’ Notice
of Appeal.

3. AN ORDER of this Honourable Court, striking out
E grounds 11 and. 27 of the Appellants' Notice of
Appeal, for want of competence.

4. AN ORDER of this Honourable Court, striking out
E issues 3 and 5 of the Appellants’ Brief of Argument
filed, on 2™ October, 2023.

The grounds upon which this objection is brought are as
follows:

I.  Grounds 11 and 27 of the Notice of Appeal are not
complaints against the ratio decidendi of the lower
Court.

li. Issues 3 and 5 distilled from,Grounds 11 and 27,
which are incompetent Grounds of Appeal, are
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themselves incompetent and liable to be struck
out.

iii. The entire Appeal is academic in that:

a. Reief (b) of the Notice of Appeal which limits
itself to the “ the perverse Judgment of the
Court, below” isungrantable insofar asthere
is no direct and specific allegation of
perverseness against the Judgment of the
lower Court.

b. Asfar asthe said relief (b) is concerned, this
honourable Court can only consider same
upon a prima facie case of perverseness
against the Judgment of the lower Court.

c. Rdief (c) of the notice of Appeal which prays
this honourable Court to grant the reliefs
sought in the petition “ either in the main or
inthealternative” isimprecise, uncertain, and
liable to be struck out.

d. Further to (a)-(c) supra, the entire Appeal is
of no utilitarian value.

iv. Itisin the interest of Justice for his Honourable
Court to grant the reliefs sought in this Notice of
Preliminary Objection.

The 7-paragraph Affidavit wasdeposed to by AdogaM oses.
The learned senior Counsel formulated this issue for the
consideration of the objection:
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In view of the circumstances of the Appellants’ Appeal before
this Honourable Court and the settled position of the law on the
subject, whether this Honourable Court will not grant thereliefs
sought on the face of this Notice of Preliminary Objection.

Thelearned silk to the Appellants opposed samewith a 7-
paragraph Counter Affidavit deposed to by ChukwuebukaDavid,
files on 11/10/2023. In their Written Address, this issue was
distilled for determination:

Whether on account of the complaints discernabl e on the face of
Ground 11 and 27 of the Notice of Appeal and the tenor of the
clamin Reliefs (b) and (c) of the Notice of Appeal, thisNotice
of Preliminary Objection ought to be dismissed.

The Objectors' issue shall be used in the determination of
this objection:

It was submitted by the learned SAN to the 2™ and 3™
Respondentsthat relief (b) ascontained inthe Appellants’ Notice
of Appeal, prayed the Court to “ set aside the perverse Judgment
of the Court of Appeal”. That reliefs are very sacrosanct to the
assumption of Jurisdiction by aCourt of law and it isthe manner
in which the Appellants have presented their reliefs before this
Honourable Court, that will determinewhat the Court will make
of theAppeal or proceedings asreliance was made to Uzoukwu v.
Ezeonu Il (1991) 6 NWLR (pt. 200) 708 at 784-85, Hetherefore
argued that thisHonourable Court can only grant thereliefs sought
by aparty and will not do for the party what he has not asked for.
He cited in support Okubule v.Oyagbola (1990) 4 NWLR
(pt.147) 723 at 744, Ige v. Olunloyo (1984) 1 SCNLR 162 at
182. Again, that relief (c) is “either in the main or in the
alternative’, which does not makeit clear, specific and umbiguous
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asheldin A.C.B. Plcv. Nwodika (1996) 4 NWLR (pt. 443) 470 at
486. He concluded that the net effect of all of these is that the
Appellants have not sought any cognisable relief before this of
no utilitarian value. Lawson v. Okoronkwo (2019) 3 NWLR (pt.
1658) 66 at 78 wasrelied on. He prayed that the Notice of Appeal
be struck oui.

On the incompetence of Grounds 11 and 27 of the
Appellants' Notice of Apped, it was submitted that the said
Grounds of Appeal have not appeal ed against the ratios decidendi
of thelower Court, but rather, are mere complaints against obiter
dicta of thelower Court; and Appealscanonly lieagainst aratio
decidendi and not an obiter dictum. He called for support
Uzoukwu v. Idika (2022) 3 NWLR (pt.1818) 403 at 468, Paras.
E -F. He urged that issues 3 and 4 therefrom be struck out.

Contrarily, the learned SAN to the Appellants submitted
that a Notice of Preliminary Objection is only competent in an
Appeal, whereit goesto theroot of the Appeal, or challengesall
thegroundsinaNotice of Apped. Intheinstance case, the present
objection challenges only two grounds of Appeal out of fifty-one
grounds. Furthermore, out of three Reliefs being claimed in the
Notice of Appeal, the objection merely challenges two of the
grounds. He urged thisHonourable Court to strike out the Notice
of Preliminary Objection on the grounds that it isincompetent.
Dangana & Anor v. Usman & Ors (2012) LPELR-25012(SC)
(PP 50-50 ParasaB-E) was cited in support.

Hearguedthat Emekav. Sate (2014) 13NWLR (pt. 1425)
614 at 632C (SC), thisCourt defined “ perverse” toliterally mean
unacceptable or unreasonable, implying that its decision is
“unacceptable” to them or is“unreasonable” in their perception
and understanding of it vis-a-visthe facts and the law. On relief
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(c) of the notice of Appeal, learned SAN questioned, “did the
Appellantsnot claim main and dternative Reliefsin their Petition,
and are Courts of law not allowed to grant aternative Reliefs?
Relying on Nwoye v. FAAN (2019) 5 NWLR (pt. 1665)193 SC,
he submitted that the Supreme Court can giant aternative Reliefs
claimed.

He further submitted that ground 11 of the Notice of
Appeal complainsof an Error in haw and Lack of Jurisdictionto
strike out the evidence of 10 out of the 13 witnesses called by the
Appellants, while ground 27 of the Notice of Appea complains
against the misapprehension of thelower Court of the submissions
of Appellants’ Counsel. Further, that ground 27 challenged the
interpretation of the lower Court of the Final Written Address
settled by the Appellants’ Counsel. He relied on Youth Party v.
INEC (2023) 7 NWLR (pt. 1883) 249 at 311H-312A SC;
Emetuma v. Nwagwu (2022) 9 NWLR (pt. 1828) 71 at 96H SC;
Nikagbate v. Opuye (2018) 9 NWLR (pt. 1623) 85 at 109H SC.
The Appellants’ learned SAN asked for the dismissal of the
Preliminary Objection with substantial costs.

RESOLUTION OF PRELIMINARY OBJECTION:

Glaring and obvious is that the 2" and 3 Respondents’
Preliminary Objection challenges only two grounds, grounds If
and 27 of the Notice of Appeal filed by the Appellants, out of
fifty-onegrounds. Furthermore, out of three Reliefsbeing claimed
in the Notice of Appeal, the objection merely challenges only
reliefs(b) and (c). Only issues 3 and 5 are al so sought to be struck
out, out of theAppellants' sevenissues. Thereisno objection that
has asked for a complete and absol ute thing to be done that will
terminate this Appeal. Hence, a Preliminary Objection is
Inappropriate, but amotion on notice.
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A Preliminary Objection is only raised to the hearing of
the Appeal, and not to afew Grounds of Appeal. The purport of
Preliminary Objection is the termination or truncation of the
Apped inlimine. A Preliminary Objection should only be filed
against the hearing of an Appeal and not against one or more
Grounds of Appeal when there are other groundsto sustaining the
Appeal; which purported Preliminary Objectionis, therefore, not
capable of truncating the hearing of theAppedl. In such asituation,
aPreliminary Objectionisnot the appropriate procedure to deploy
against defective Grounds of Appeal when thereare other grounds,
not defective, which can sustain the hearing of the Appeal. See
Per EKO, JSC, in Ajuwon & Orsv. Governor of Oyo Sate& Ors
(2021) LPELR-55339(SC) (PP. 4-5-Paras, D).

| will therefore restrain and recuse myself from
entertaining the 2" and 3" Respondents’ Preliminary Objection
and consider the Appeal onthe merit.

MAINAPPEAL :
| shall first consider the Appellant’sissue four
| SSUE FOUR:

Whether having regard to the provisions of Sections 131(c),
137(1)(d) and 142(1) and (2) of the Constitution of the Federal
Republic of Nigeria, 1999 (as amended) therein after 1999
Constitution], Sections 31 and 35 of the Electoral Act, 2022 and
the evidence before the Court, the learned Justices of the Court
of Appeal were right when they held that the 2" and 3
Respondents were qualified to contest the Presidential Election
of 25 February 2023. [Grounds 33, 34, 35, 36, 37, 38, 39, 40, 41,
42, 43 and 44 of the Notice of Appeal].
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It was submitted by thelearned SAN to theA ppellantsthat
at one of the grounds upon which the Appellants challenged the
qudification of the 2 Respondent to contest the Presidential
Election is that he was “fined the sum of $460,000.00 (Four
Hundred and Sixty Thousand United States Dollars) for an offence
Involving dishonesty, namely narcoticstrafficking imposed by the
United States District Court, Northern District of I1linois, Eastern
Division, in Case No: 93C 4483"; and therefore, disqualified by
Section 137(1)(d) of the 1999 Constitution (as amended), and
the proceedings and decision/order of the US District Court in
thisconnection wastendered and rightly admitted in evidence by
the Court below as Exhibit PA5. However, that the lower Court
referring to Umar v. Sate (2018) LPEL R- 23190(SC) concluded
that theAppellantsfailed to show evidencethat the 2™ Respondent
wasindicted or charged, arraigned, tried and convicted, and was
sentenced to any term of imprisonment or finefor any particul ar
offence. He don tended that the Court below refused to abide by
the earlier dictum in Jonathan v. FRN (supra) that a “civil
forfeitureisaunique remedy which does not require conviction
or evenacrimina charge against the owner. Again, that the lower
Court waswrong to find that the orders madein Exhibit PA5S were
not in personam against the 2 Respondent. Furthermore, that
the Court below wasin error to placereliance on the evidence of
RW2 and Exhibits RAS ana KA9 to water down the sting and
potency of Exhibit PA5, as against the express pronouncements
of the US District Couit, which, isaCourt ol law. Similarly, that
the Court below misdirected itself when, it held that the Appdl lants
case came under the provisions of Section 137(1)(e) of
Constitution, which has placed a 10 year limitation on proof of
conviction.

It was submitted on double-nomination of the 3™
Respondent that Court below waswrong to rely on PDPv. INEC
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(2023) LPEL R-60457 to hold that sincethe A ppellantsbelong to
adifferent political party, they have nolocus standi to complain.
He contended that the issue of qualification/disqualification can
be competently instituted as a post-el ection matter by a political
party/candidate that contested el ection with the political party/
candidate in default, hence the Appellants havelocus standi. He
cited in support Dangana v. Usman (2013) 6 NWLR (pt 1349)
50 SC; Fayemi v. Oni (2019) LPELR-49291 (SC) at 19-24 D-A.

Again, that by Section S.1 of the Electoral Act, 2022, the
Appellants established that the 3 Respondent did not withdraw
his candidacy. Further, that by Exhibits PA2 and PA3, the 3¢
Respondent was the nominated candidate for Borno Central
Senatorial District for the 2023 general election. That by thesaid
Exhibits, there was nothing to show that the nomination of the 3
Respondent as Senatorial Candidate for Borno Central was
withdrawn asrequired by law before he knowingly accepted his
nomination as Vice Presidential Candidate. He urged issue be
resolved infavour of the Appellants.

The 1% Respondent, 2™ and 3 Respondents and 4™
Respondentsrespectively submitted contrarily that the evidence
of PW1and PW12, and RW2 onthe other hand, who gave evidence
on the US proceedings did not dispute the fact that the 2
Respondent wasnot at any time, charged before the Court, to make
aplea, convicted or sentenced for any offence. Also, that annon-
conviction. Herelied on Jonathan v. Federal Republic of Nigeria
(2019) 10 NWLR (pt.1681)533. Further, that Exhibit RA9
tendered before the lower Court established that the 2™
Respondent maintainsaclean record inthe US archives.

On dual-nomination, it was maintained that this
Honourable Court vide Exhibit X2 and. RA23, being certified true
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copiesof the Supreme Court unanimous Judgment in SC/CV/501/
2023 PDP v. INEC & 3 Orsdelivered on 6/5/2023, had not only
determined that the Petitionersin that case had no locus standi to
guestion the nomination of the 3 Respondent herein, the Court
proceeded to determine with finality that there was no double
nomination on the part of the 3 Respondent. In the same vein,
that the 3 Respondent who was ab initio, asenetorial candidate
of the 4" Respondent for Borno Central Senatorial District, had
earlier on 6" July, 2022, vide a letter delivered to the 4"
Respondent on the same date (Exhibit RA22), notified the party
of his withdrawal from the election as the latters senatorial
candidatefor the 2023 general election. They asked thisCourt to
resolvethisissuein favour of the Respondents.

RESOLUTION OF ISSUE FOUR:

The Appellants’ challenge of the qualification of the 2
Respondent to contest the Presidential Election is that he was
“fined the sum of $460,000.00 (Four Hundred and Sixty
Thousand. United Sates Dollars) for an offence involving
dishonesty, namely narcoticstrafficking imposed, by th.e United
Sates District Court, Northern District of Illinois, Eastern
Division, in case No:93C 4483 ; and therefore, disqualified by
section 137(1)(d) of the 1999 Constitution (as amended). This
seemsto intersect with the provision of Section 137(1)(d) of the
1999 Constitution (as amended) providing for “ sentence of
imprisonment or fine for any offence involving dishonesty or
fraud (by whatever name callled) or any other offence, imposed
on him, by any Court or tribunal or substituted, by a competent
authority...”

What mattersalwaysin thiskind of situation isthat there
must be proof of such a sentence. A criminal conviction and
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sentence must be proved by the CTC of the Judgment of Court
delivered or any admissible way of proving same and the said
Judgment must reflect all the ingredients of avalid Judgment to
bind the parties concerned. This is unfortunately where the
Appellants could not proceed Purcner or substanti ate the sentence
of fine against the 2™ Respondent.

At page 3228 (val. 5) of therecord, PW1 and PW12, who
gave evidence on the US proceedings did not dispute thefact that
the 2 Respondent was not at any time, charged beforeany Court,
caused to make a plea, convicted or sentenced for any offence.
Similarly, at page 3464 (vol.5) of therecord, RW2, aUSattorney
and an associate of the 2" Respondent, testified that the 2
Respondent was never convicted or fined for any criminal offence
inthe United States. Infact, PW1 confirmed that the proceedings
in Exhibit PA5 series are Civil Proceedings, while equally
admitting that he mentioned anything about charge in the
proceeding, while equally admitting that he never mentioned
anything about charge in the proceedings and that he never had
one. By virtue of Section 135 of the EvidenceAct, it is beyond
peradventure that the proof of thisallegation ought to be beyond
reasonable doubt. Section 249 of the Evidence Act clearly
prescribesthe manner of discharging thisproof, by the provision
of “certificatepurporting to be given under the hand of apolice
officer” fromthe US, “ containing acopy of the sentence or order
and thefinger prints of the 2 Respondent or photographs of the
finger prints of the said 2™ Respondent, together with evidence
that the finger prints of the person so convicted are those of the
2" Respondent. See PML (Nig.) Ltd. v. FR.N. (2018) 7 NWLR
(pt. 1619) 448 at 493.

More so, Exhibit RA9 tendered before thelower Court, is
adocument proceeding from the US authorities to the Nigerian
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authorities, upon a thorough combing of the Federal Bureau of
Investigation (FBI), National CrimelInformation Center (NCIC).
Therein, it isestablished that the 2" Respondent maintainsaclean
recordinthe USarchives. The said Exhibit further stated that “the
NCICisacentralized information center that maintainstherecord
of every criminal arrest and conviction within the United States
anditsterritories’. RW2 corroborated thiscontent in Exhibit RA9.

On the alegation of sentence of fine against the 2™
Respondent, this Honourable Court in Jonathan v. Federal
Republic of Nigeria (2019) 10 NWLR (pt. 1681) 533, held that
“there is no need to prove any crime in forfeiture of property
under section 17 of the Advanced Fee Fraud & Other Related
Offences Act, as civil forfeiture is a unique remedy which rests
on the legal fiction that the property, not the owner is the
target” . Thisof coursewasthe basis of thelower Court’sfinding
that the ordersmadein Exhibit PA5 were not in personam against
the 2" Respondent. There is no prove or preponderance of
evidenceto allow thisarm of the Appellants’ issue.

On dual or double nomination, there is no need to go on
any judicial expedition. ThisHonourable Court vide Exhibit X2
and RA23, being certified. true copies of the Supreme Court
unanimous Judgment Judgment-SC/CV/501/2023- PDP v. INEC
& 3 Ors, DELIVERED ON 6/5/2023, had not only determined
that the Petitioners in that case had no locus standi to question
the nomination of the 3 Respondent herein, the Court proceeded
to determinewith finaity that there was no double nomination on
the part of the 3 Respondent.

Evidently, Exhibit RA22 clearly shows that, the 3™
Respondent who wasasenatorial candidate of the 4™ Respondent
for Borno Central Senatorial District, had eai lier on 6/7/2022,
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vide a letter delivered to the 4" Respondent on the same date,
notified the party of hiswithdrawal fromtheelection astheletter’s
senatorial candidate for the 2023 general election.

| have not seen any reason or perversenessto tamper with
the lower Court finding on this issue. The issue is therefore
resolved against the Appellants.

Issuesl, 2,3,5,6,and 7in SC/CV/935/2023, which facts
and decisionsconsidered thereinarein all fourswith thisApped,
shall abidethisApped.

On the whole, this Appeal lacks merit and is hereby
dismissed. Parties are to bear their respective costs.

OKORO JSC: InthisAppedl, issues 1, 2, 3, 5, 6 and 7 have
been resolved in Appeal No. SC/CV/935/2023 - Abubakar Atiku
& anor v INEC & 2 Ors earlier this morning. Being similar
Issue is in the sister Appeal; they shall abide the outcome of
Atiku's Appeal. They are accordingly resolved against the
Appellants.

My Lords, asfor issue No. 4 which hasto do with double
nomination of the 3 Respondent, Senator Shettima Kashim,
which issue was not in the earlier Appeal aluded to above, itis
my view that this Court having settled theissuein Appea No. SC/
CV/501/2023, - PDP v INEC & 3 Ors delivered on 26" May,
2023, itisunnecessary to relitigate the matter againin this Court.
Itisintheinterest of Justicethat there must be an endto litigation.
It is adso in the interest of the parties and society. Thus, the
Appellantsare bound by our decisionin SC/CV/501/2023 aluded
to above.
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On the whole, this Appeal lacks merit and is hereby
dismissed. | shall make no order asto costs.

Appea Dismissed.

GARBA JSC: Thisisasister Appeal to the Appeal No. SC/
CV/935/2023: Abubakar Atiku & Anor. v. INEC & 2 Ors, both
of which are from the decisions of the Court of Appeal; sitting
as the Presidential Election Petition trial Court, dismissing
the separate Presidential election petitions tiled by the
Appellants on ground of failure to prove same as required by
thelaw.

The seven (7) issues raised and canvassed by each of the two
(2) Appellantsin their respective briefs of argument, are not
only identical, but materially, substantially and essentially the
same.

All theissuesargued in thisAppeal have been comprehensively,
totally, effectively and conclusively considered and resolved in
the Judgment in the Appeal No. SC/CV/935/2023, such that the
repetition of the reasonings and conclusions of the Court on the
sadissuesinthisApped will serveno practica and useful purpose,
ft wason that ground and for that reason that at the hearing of the
two (2) Appeals, the Court stated that the decision in the Appeal
No. SC/CV/935/2023 shall bind and this Appeal shall abide by
the said decision.

| have read the L ead Judgment written by my Learned Brother,
Hon. Justice J. |. Okoro, JSC, in thisAppeal and agree, entirely,
that theissues 1, 2, 3,5, 6 and 7 in thisAppeal, like in the sister
Appeal, are devoid of merit and resolved against the Appellant
here, for all the reasons set out in that Appeal.



164 Modern Weekly L aw Reports 26 February, 2024

Ontheissuefour (4) of theAppeal, it has been conclusively and
decisively determined and pronounced upon with finality by the
Court in the Judgment delivered on the 26" of May, 2023 in
Appea No. SC/CV/501/2023; PDPV. INEC & 30rs., whichisan
extant and binding decision onthe AppellantsinthisAppeal. The
issue cannot be relitigated before this Court whist the decision
subsists. In fact, it is an abuse of the Court process to bring an
Appeal on anissuethat has been settled by the Court - Nyame .
FRN (2021) 6 NWLR (pt. | 772) 4 (SC).

Inthe above premises, the A ppea standsunmeritoriousand| join
the Lead Judgment in dismissing same in all the terms set out
therein.

SAULAWA JSC: It'strite, that on October 23, when theinstant
Appeal came up for hearing, the Learned Senior Counsel were
accorded the opportunity of addressing the Court and adopting
the submissions contained in the respective briefs of argument
thereof, thereby warranting the Court to reserve Judgment to
today.

Mogt particularly, theAppellants’ brief of Argument, settled
by Dr. Livy Uzoukwu, SAN on 02/10/2023 spans atotal of 40
pages. At pages 2-4 of that brief, atotal of sevenissueshavebeen
canvassed for determination:

1. Whether upon a community reading of the
Appellants’ petition and the applicable law, the
learned Justice of the Court of Appeal were right
in striking out/expunging some paragraphs of the
Petition and the documentary evidence tendered
by the Appellants for being vague, generic,
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imprecise, nebulous ami inadmissible. [ Grounds 1,
2,3,4,5, 16, 17 and 50 of the Notice of Appeal].

Whether upon a careful consideration of the
Appellants' petition, the Respondents' respective
Replies of the Petition and the Appetiants' Replies
to the Replies of the Respondents, the learned
Justices of the Court of Appeal were right when
they struck out some paragraphs of the Appellants
Replies to the Replies of the Respondents to the
Petition [ Grounds 6 and 20 of the Notice of Appeal].

Whether having regard to the relevant provisions
of the Electoral Act, 2022 as, well as the 1%
Schedule thereto, the Federal High Court (Civil
Procedure) Rules 2019, Evidence Act, 2011 and
current judicial pronouncements on the point, the
lear ned Justices of the Cort of Appeal, were correct
in sustaining the objectives of the Respondents to
the evidence of PW3, PW4, PW5, PW6, PW7, PW8,
PW9, PW10, PW11 and PW13 and consequently
striking out the evidence of the aforesaid witnesses
and all the documents tendered and admitted in
evidence through themfor failure of the Appellants
to file the written statements on oath of the
witnesses along with petition. [ Grounds 10, 11, 12,
13, 14 and 15 of the Notice of Appeal].

Whether having regard to the provisions of Section
13©, 137(1)(d) and 142(1) and (2) of the
Constitution of the Federal Republic of Nigeria,
1999 (as amended) [herein after 1999
Constitution], Section 31 and 35 of the Electoral
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Act, 2022 and the evidence before the Court, the
learned Justices of the Court of Appeal were right
when they held that the 2™ and 3 Respondents
were qualified to contest the Presidential Election
of 25" February, 2023. [ Grounds 33, 34, 35, 36,
37, 38, 39, 40, 41, 42, 43, and 44 of the Notice, of
Appeal].

5.  Whether having regard to the evidence adduced
by the parties, the Learned Justices of the Court of
Appeal were right when they held that the
Appellantswere not ableto establish that therewas
substantial non-compliance with the provisions of
the Electoral Act, 2022, which substantially affected
the overall result of the election. [Grounds 7, 8, 9,
18, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30 and 31 of
the Notice of Appeal].

6. Whether having regard to the provisions of Section
134(2) (b) of the Constitution and the evidence
abduced at the trial, the learned Justices of the
Court of Appeal were right in coming to the
determination that the 2" Respondent was duly
elected as the President of the Federal Republic of
Nigeria. [Grounds 45, 46, 47, 48 and 49 of the
Notice of Appeal].

7. Whether from the totality of the pleadings and
evidence adduced, the Court below was right when
it dismissed the Appellants’ case [ Ground 51 of the
Notice of Appeal].

Now, it'simportant to bear in mind, that the sister Appeal
SC/CV/935.2023: Abubakar Atiku & PDPv. INEC & 2 Ors. has
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just amoment ago been dismissed for lack of merits. Incidentally,
theissues1, 2, 3,5, 6 and 7 intheinstant Appeal areon all fours
withtheissues, 2, 3, 5, 6, and 7 which have been resol ved against
theAppellantsinthe said sister Appeal. The six issuesinguestion
have become rather academic, thus, ought to abide the outcome
of the decision in the sister said Appeal. See Odedo v. INEC
(2008) LPELR - 2204 (SC), wherein this Court aptly held:

A suit is academic where it is merely theoretical,
makes empty sound, and of no practical value to the
Plaintiff even if Judgment is given in his fa vour.
An academic issue or question is one which does not
require answer or adjudication by a Court of law
because it is not necessary to the case on hand. An
academic issue or question could be a hypothetical
or moot question. An academic issue or question
does not relate to the five issue in the litigation
becauseitisasit will not enure an if right ot- benefit
on the successful party.

Per NIK1 TOBI, JSC @ 35 paragrapghs D-H. Plateau Satev. AG
Federation (2006) 3NWLR (pt. 976) 346; Ogbonna V. President
FRN (1997) 5 NWLR (pt. 505) 281; Hon. Ekebede Uchenna v.
PDP & Ors: SC/CV/148/2023; Judgment delivered on 03/3/2023
(unreported).

What’'s more, with regards to the issue No. 4 (which has
neither been canvassed nor resolved in the said sister Appeal),
thereis no controversy that the earlier Appeal No. SC/CV/501/
2023: PDP v. INEC & 3 Ors has settled the issue of the 3¢
Respondents’ nomination inthe Judgment of this Court delivered
on 26/05/2023. Thus, it unnecessary and sheer abuse of judicial
process to relitigate the issue once again in this Court.
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Undoubtedly, the Appellants are undoubtedly bound by the
decision of thisCourt inthe said Appeal NO. SC/CV/501/2023.
There should bean end to litigation. See Saraki v. Kotoye (1992)
9 NWLR (pt. 264) 155; CBN v. Ahmed (2001) 11 NWLR (pt.
724) 369 @ 409; Osun Sate INEC v. National ConscienceParty
(2013) LPELR - 20134 (SC) @15 paragraphs G-F.

In the circumstances, | am in full concurrence with the
reasoning and, conclusion reached in the lead Judgment just
delivered by my learned brother Okoro, JSC, to the effect that the
instant Appeal ought to abide the Judgment in the sister Appeal
NO. SC/CV/935/2023: Atiku Abubakar & PDPV. INEC & 20rs
delivered amoment ago.

Appea Dismissed.

No order asto costs.

JAURO JSC: | had the advantage of reading adraft copy of the
Judgment just delivered by my learned brother, John Inyang Okoro,
JSC. | entirely agree with the reasoning and conclusion contained
therein, that the Appeal is devoid of merit and ought to be
dismissed. | alsoagreethatissuesl, 2, 3,5, 6 and 7 formulated in
thisAppeal have been resolved in Appeal No. SC/CV/935/2023
between: Abubakar Atiku & Anor v. Independent National
Electoral Commission (INEC) & 2 Ors, earlier delivered this
morning. Theissues shall abide the outcome of the said Appeal.
For the sake of emphasis, | wish to add this short contribution.

This Appeal is against the Judgment of the Court of Appeal
delivered on 6" September, 2023 which dismissed the A ppdl lants
Petition and affirmed the 1% Respondent’s declaration of the 2™
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Respondent asthe winner of the Presidential el ection conducted
on 25" February, 2023 and the duly elected President of the
Federal Republic of Nigeria. The election was contested by 18
candidates sponsored by their respective political parties. As per
the results declared by INEC, the 2™ Respondent sponsored by
the 4" Respondent won the election by polling 8,794,726 votes;
Peoples Democratic Party (PDP) and its candidate, Alhgji Atiku
Abubakar came second with 6,984,520 votes; whiletheAppelants
finished third with 6,101,533 votes. The Appellants were
displeased by the outcome of the election, hence they filed a
Petition challenging same before the lower Court.

After hearing the witnesses called by partiesto the Petition and
considering the addresses of their respective counsel, the lower
Court dismissed the Petition. The Appellants were miffed with
the Judgment of thelower Court and they thereforeinstituted the
instant Appeal viaaNotice of Appeal predicated on 51 grounds.

Oneof the complaintsof theAppellantsinthisAppeal, isagainst
the decision of the lower Court to the effect that the 2™
Respondent was qualified to contest the el ection. Thelr complaint
against the qualification of the 2 Respondent in the Petition had
two limbs. Firstly, it was contended that the 2 Respondent was
not qualified to contest, having been “fined” the sum of $460,000
for an offenceinvolving dishonesty, that istrafficking in narcotics.
Secondly, they argued that 3 Respondent was caught by double/
multipie nomination contrary to Section 35 of the Electoral Act,
2022, which soiled the joint ticket on which the 2™ and 3™
Respondents contested the el ection.

On the issue of the alleged fine of $460,000.00 supposedly
imposed on the Appellant by a Court in the United States of
America, the Appellants relied on Section 137(l)(d) of the
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Constitution of the Federal Republic of Nigeria, 1999 (asaltered)
which providesthus:

“(1) A person shal not be qualified for election to the
office of President if —

(d) heisunder asentence of death imposed by any
competent Court of law or tribunal in Nigeria
or a sentence of imprisonment or fine for any
offence involving dishonesty or fraud (by
whatever name called) or for any other offence,
imposed on him by any Court or tribunal or
substituted by a competent authority for any
other sentenceimposed on him by such aCourt
or tribunal.”

Thereisno gainsaying that the above provision will only serveto
disqualify aperson on whom asentence of finewasimposed after
conviction resulting from a criminal trial. The Appellants
themselves agree that the casereferred to by them only involved
acivil forfeiture, without an arraignment or trial. Furthermore,
the Appellants have not been able to show that the forfeiture or
“fine” asthey put it, wasacriminal sentence.

Fromtheforegoing, itisclear to al that thedisqualifying provision
of Section 137(1)(d) of the Constitution cannot apply to disqualify
the 2" Respondent.

On the alleged double nomination of the 3 Respondent, al | have
to say is that the issue has been fully, effectively and finally
resolved and laid to rest in the decision of this Court now reported
asPDP v INEC & Ors (2023) LPELR - 60457 (SC). It is not
open to this Court to reconsider same.
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Conseguent upon the foregoing and the reasons contained in the
lead Judgment, which | am fully in agreement with and adopt as
mine, theAppeal ishereby dismissed by me. | affirm the Judgment
of thelower Court and abide by all consequential ordersmadein
thelead Judgment.

ABUBAKAR JSC: My Lord and brother OKORO, JSC, granted
me the privilege of having a preview of the leading Judgment
rendered in thisAppeal. | entirely agreethat issues 1, 2, 3,5, 6
and 7 have been dealt with in detail in the leading Judgment in
Appeal number SC/CV/935/2023, Abubakar Atiku & Anor v.
Independent National Electoral Commission (INEC) & 2 Ors,
delivered by thispanel. Thisistherefore an off shoot of the same
Judgment.

| agree that the only issues not fully addressed in that
Judgment as canvassed by the Appellantsin thisAppeal isissue
number 4 dealing with the nomination of Senator Kashim Shettima
asthe Vice-Presidential candidate of the 4" Respondent. In my
view too, thisissue has been dealt with by this Court in PDP v.
INEC & 3 Orsddivered onthe 26" day of May 2023. Appellants
Appeal on thispoint amountsto an attempt to relitigate the point
on nomination of Senator Shettima, this certainly offends the
settled position of the law that there must be an end to litigation,
thisissue having been fully settled by this Court. The Appellant
will not bealowed torelitigatethisissue, it istherefore needless
and totally unnecessary, parties are bound by our decision of 26"
May, 2023 in Appea number SC/CV/501/2023.

ThisAppeal therefore lacks merit it ishereby dismissed.

Appea dismissed.
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AGIM JSC: | had apreview of the Judgment delivered by my
learned brother, Lord Justice, JOHN INYANG OKORO, JSC. |
completely agree with the reasoning, conclusions, decisionsand
orderstherein. Let me however contribute my views on some of
the issues.

Let me consider the issue of the Order of the United
States District Court, Northern District of Illinois that the
sum of 406,000 USD in the account of the 2" Respondent be
forfeited to the State. It is not in dispute that thisis a non-
conviction based forfeiture. There is nothing to show that
the forfeiture was a punishment for the 2@ Respondent’s
conviction for any offence. There is no evidence of any
conviction of any sort. It is acivil forfeiture made because
the source of the money could not be explained. It is trite
law that a civil forfeiture is a unique remedy that does not
require conviction or even acriminal charge against the owner
of the money. A civil forfeiture does not qualify as afine or
punishment for any unlawful activity so the argument that it
gualifiesasafinefor an offenceinvolving dishonesty or fraud
IS not correct.

L et me aso consider the question of whether S. 134(2) of the
Constitution of the Federal Republic of Nigeria 1999 (the 1999
Constitution) requiresthat acandidatefor an electionto the office
of President who has the highest number of votes cast at the
election and not less than one-quarter of the votes cast at the
election in each of at least two thirds of all the 36 statesin the
Federation must additionally have one-quarter of thevotescast in
the electioninthe Federal Capital Territory, Abujabefore he can
be deemed to have been duly elected as President.

S.134(2) of the 1999 Constitution providesthat -
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“A candidatefor an el ection to the office of President shall
be deemed to have been duly elected where, there being
more than two candidates for the election

() hehasthehighest number of votescast at the election,
ad

(b) hehasnot lessthan one-quarter of thevotescast at the
election in each of at |least two-thirds of all the states
in the Federation and the Federal Capital Territory,
Abuja”

It isobviousthat states of the Federation and the Federa
Capital Territory, Abuja were lumped together as a group by
Subsection (2)(b) above. What differentiates the constituents of
the group istheir names and nothing more. One of themiscalled
Federal Capital Territory and the rest called states of the
Federation. Subsection(2) (b) clearly refersto two- thirds of all
the constituents of the group enumerated therein asthe minimum
number from each of which acandidate must have one-quarter of
the votes cast therein. Thereis nothing in Subsection (2)(b) that
requiresor suggeststhat it will not apply totheareaslisted therein
asagroup. Theargument of Learned SAN that the provision by
using theword “and” to concludethelisting of theareasto which
it applies has created two groups to which it applies differently
IS, with duerespects, avery imaginative and ingeniousproposition
that the wordings of that provision cannot by any stretch
accommodate or reasonably bear. If S. 134(2) of the 1999
Constitution intended that the Federal Capital Territory, Abuja
should bedistinct from states of the Federation asadistinct group
it would not havelisted it together with states of the Federationin
(b).Also, if S. 134(2) had intended having one-quarter of thevotes
castinthe Federa Capita Territory Abujaasaseparate requirement
additional to the ones enumerated therein, it would have clearly
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stated so in aseparate paragraph numbered (c). Itisglaring that
S. 134(2) prescribed two requirementsthat must be cumul atively
satisfied by a Presidential candidate in an election contested by
not lessthan two candidates, before he or she can be deemed duly
elected President. It prescribed the first requirement in (a) and
the second onein ( b). It did not impose athird requirement and
so thereisno (c) therein.

The Congtitutional or statutory requirementsto be satisfied
for acandidateto be declared el ected must be the onesexpressy
and clearly prescribed in the Constitution or statute as the case
may be. A requirement that isnot expressy and clearly prescribed
cannot be assumed or implied to exist under any guise. Since
S.134(2) or any other part of the 1999 Constitution did not
expressly and distinctly prescribe that a Presidential candidate
must have not lessthan one-quarter of thevotescast in the Federal
Capital Territory, Abujaas athird requirement additional to the
two expressly prescribed, before he or she can be deemed duly
elected as President, it is not a requirement for election to that
office.

Thegrouping of Federal Capitd Territory, Abujawith states
of the Federation in S. 134(2) (b) of the 1999 Constitution so
that the provision can apply to them equally isconsistent with the
tenor and principle of the 1999 Constitution treating the Federal
Capital Territory, Abujaasastate of the Federation. Thisisclearly
stated in S.299 of the 1999 Constitution thusly-

“The provisions of this Constitution shall apply to the Federa
capital Territory, Abuja as if it were one of the States of the
Federation; and accordingly-

(@) althelegidative powers, the executive powersand
thejudicia powersvestedinthe House of Assembly,
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the Governor of a State and in the Courts of a State
shdll, respectively, vestinthe Nationa Assembly, the
President of the Federation and in the Courtswhich
by virtue of the foregoing provisions are Courts
established for the Federal Capital Territory, Abuja;

(b) al the powers referred to in paragraph (a) of this
section shall be exercised in accordance with the
provisionsof this Constitution; and

(c) theprovisionsof this Constitution pertaining to the
aforesaid shall be read with such modificationsand
adaptations as may be reasonably necessary to bring
them into conformity with the provisions of this
section.”

Even though words are most often prone to different
meanings and even very simple words can be” differently
understood, the words of S. 134(2) (b) cannot accommodate or
support or bear what Learned SAN for theA ppellants proposed as
Its meaning. Such meaning would result in a situation where a
Presidential candidate that has the highest votes cast in the
election and not lessthan one-quarter of the votes cast in not less
than two-thirds of 36 states of the Federation or in all the states
of the Federation cannot be deemed duly elected as President
because hedid not have one-quarter of thevotescast inthe Federa
Capital Territory, Abuja. This certainly violates the egalitarian
principle of equality of persons, votes and the constituent
territoriesof Nigeria, afundamental principleand purpose of our
Constitution. Such ameaning isunconstitutional. | think that his
said propositionistheresult of reading thoseprovisionsinisolated
patchesinstead of reading them asawholeandinrelation to other
parts of the Constitution. Reading and interpreting the relevant
provision as a whole and together with other parts of the
Constitution asawholeis an interpretation that best revealsthe
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legidativeintentionintherelevant provision. Sir Vahe Bairamian
(Former Justice of the Supreme Court of Nigeria) in his book
Synopsis 2 stated thugly -

“ Any document to berightly understood must beread
as whole. According to Lord Coke “ It is the most
natural and genuine exposition of astatuteto construe
one part of astatute by another part of the same statute,
for that best expresseth the meaning of the makers and
thisexpositionisex visceribusactus.” (fromthebowels
of the statute). Reading it through helps also in
gathering its object. An effort must be made to
understand it asaharmoniouswhole.”

Courtsacrossjurisdictions have, through the caseslaid down the
conceptual tools that should be used in the application of
constitutional provisionsand inthe processevolved the principled
criteria upon which the interpretation of the Constitution must
proceed. Just asthe criteriafor theinterpretation of statutesdiffer
between statutes according to the subject matter of each statute,
the criteriafor theinterpretation of statutesand other documents
must be different from those for the interpretation of the
Constitution because of itssui generis nature asthe fundamental
and supreme law of the land, an organic document and a
predominantly political document. Thereforeit must beinterpreted
inlinewith principles suitableto its spirit and character and not
necessarily according to the genera rules of interpretation of
statutes and documents. One of the principles suitable to its sui
generisnatureisthat it must be given abenevolent, broad, libera
and purposive interpretation and a narrow, strict, technical and
legalisticinterpretation must be avoided to promoteitsunderlying
policy and purpose. In interpreting the part of the Constitution
providing for elections to public offices in a constitutionally
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A established democratic culture, the Court must do so onthebasis
of principlesthat givethe provision ameaning that promotesthe
vauesthat underlieand areinherent characteristicsof ademocratic

society.

For the abovereasons and the more detailed onesbrilliantly
stated in thelead Judgment, | dismissthisAppeal.
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